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Association Presents Bronze Bust of Joseph B. 
Eastman to Interstate Commerce Commission 


Unveiling ceremonies were held in the hearing room of the Inter- 
state Commerce Commission at 1:30, Thursday, March 15th, at which 
nearly three hundred persons were present. 

All Commissioners were seated at the bench. The bust was on a 
mahogany pedestal at the left-hand side of the room, over which was 
draped an American Flag. 

William W. Collin, Jr., President of the Association of I. C. C. 
Practitioners presided at the ceremony. Mr. Collin’s remarks appear 
elsewhere in this issue of the JouRNAL. 

Judge R. V. Fletcher, Vice-President, Research, Association of 
American Railroads paid tribute to Mr. Eastman. Judge Fletcher’s 
remarks are printed at pages 545 to 548 of this issue of the JOURNAL. 

Charles E. Bell, Chairman of the Eastman Bust Committee pre- 
sented the bust to the Commission, together with a typewritten list of 
the names of those contributing to the fund. Mr. Bell’s remarks are 
also printed in this issue of the JouRNAL. 

When Mr. Bell had finished his remarks, the bust was unveiled by 
Honorable William P. Bartel, Secretary of the Interstate Commerce 
Commission. 

On behalf of the Interstate Commerce Commission, Chairman John 
L. Rogers accepted the bust, with a few well-chosen words, which 
appear in this JOURNAL. 

Daniel W. Knowlton, Chief Counsel of the Interstate Commerce 
Commission paid tribute to ‘‘Joseph B. Eastman, Publie Servant.’’ 
The tribute was printed in the program and is reprinted here. 

The Eastman Bust Committee was comprised of: Charles E. Bell, 
Chairman, Hugh D. Driscoll, Wilbur LaRoe, Jr., Clarence A. Miller 
and Warren H. Wagner. 

Oscar Mundhenk of Bedford, New York, is the sculptor. 








PROGRAM 


Hearing Room 
INTERSTATE COMMERCE COMMISSION 
Wasurneton, D. C. 


1:30 P. M. 
Marcu 15, 1945 


Presiding: Wmu1am W. Co..in, Jr., President, Association of Inter- 
state Commerce Commission Practitioners. 


A Tribute to Joseph Bartlett Eastman—by Jupez R. V. FLETCHER, 
Vice-President, Research, Association of American Railroads. 


Presentation of Bust of Joseph Bartlett Eastman to the Interstate Com- 
merce Commission—by CHARLES E. BELL, Chairman, Eastman 
Bust Committee. 


Unveiling of Bust—by Wimui4m P. Barret, Secretary, Interstate Com- 
merce Commission. 


Acceptance of Bust in behalf of Interstate Commerce Commission—by 
HonorRABLE JOHN L. Rogers, Chairman. 
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REMARKS OF WILLIAM W. COLLIN, JR.* AT THE PRESENTATION 
CEREMONY OF THE EASTMAN BUST 


MR. CHAIRMAN AND MEMBERS OF THE INTERSTATE COMMERCE COMMIS- 
SION, MEMBERS OF THE PRACTITIONERS ASSOCIATION, AND GUESTS: 


Your presence at this ceremony shows that you welcome an oppor- 
tunity to pay honor and respect to Commissioner Eastman. It comes 
naturally, in these surroundings, to use his title of Commissioner, though 
to hundreds in the railroad and other transportation industries, he 
was Mr. Co-ordinator or Mr. Director. Whatever the capacity in which 
he was carrying forward the public work, he was the acme of selfless 
devotion to that work. His share in the regulatory machine was pow- 
ered by his abilities. Those abilities which were the driving force 
should not, however, obscure the personal traits of character that kept 
the machine smooth-running. His fairness, tolerance, good-humor and 
capacity for friendliness captured the good-will of all with whom he had 
to deal. Without those traits his accomplishments with which we are 
familiar would have been more difficult if not impossible. Those 
qualities are what added cordial personal liking and admiration to 
respect in men’s regard for him. 

The responsible heads of railroad and other transportation groups, 
but particularly railroads, had most occasion to become familiar with 
Mr. Eastman in the several offices he held over the past twenty-five 
years. I suppose that no one of those responsible heads is in better 
position to speak of the Commissioner in his personal as well as official 
relationships, than Judge Fletcher, Vice President of the Association 
of American Railroads. 

I am very happy to ask Judge Fletcher to address us. 


* President, Association of Interstate Commerce Commission Practitioners. 
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A TRIBUTE TO JOSEPH BARTLETT EASTMAN 


By Jupvce R. V. FLETCHER* 


Americans are often characterized as a loose-thinking and loose- 
talking folk, much given to extravagant statement. Perhaps we de- 
serve some degree of censure on this score, by reason of our careless 
use of terms when we speak of great men. We are wont to apply the 
term, without much care or discrimination, to every man who lifts his 
head, even though slightly, above the dead level of mediocrity. Par- 
ticularly are we prone thus to designate orators, holders of public of- 
fice and soldiers, if their comings and goings are regularly chronicled 
in the press. What we need, probably, is a better comprehension of 
the standards by which human greatness should be judged. 

The pages of history are cluttered up with the doings of tyrants, 
conquerors and political leaders who have little or no regard for the 
welfare of humanity, but who devote their talents, in many cases ex- 
traordinary talents, to the acquisition of power, which they use for 
their own selfish ends—ends that do not look beyond the immediate 
present and have no objectives except self-aggrandizement. To this 
class belong many of the conspicuous figures of history, whose monu- 
ments adorn, or possibly desecrate, our public buildings and public 
open spaces. Fortunately for the good of humanity, there is another 
class of public servants, fewer in number, I regret to say, whose ideals 
and aims are quite the opposite, men and women who lose sight of 
self and devote their energies to the permanent improvement of the 
social order. 

I think it was Emerson who said in substance that no one really 
deserved the title who said to himself, ‘‘Go to, now, I will be a great 
man.’’ In other words, greatness, in the true sense, is never achieved 
as an end in itself. It is, rather, a by-product of service, and I may add 
service to humanity. Judged by this standard, the man whose memory 
we have today here assembled to commemorate deserves the title of a 
great man. 

In the sense in which we are using the term, we think of such a 
man as possessed of unusual talents of a high order, devoting those 
talents to the tasks before him with extraordinary diligence and en- 
ergy, and keeping in mind always his obligations to society. Those 
obligations must take the form of sincere devotion to the welfare of his 
fellow citizens, in whatever field his labors lie. Of course, he must 
be blessed with that high degree of native and cultivated intelligence 
that enables him to discern and keep always before him those measures 
and policies which are within the bounds of reason, and which, in the 
light of experience and taking human nature as it is, may rationally be 
capable of accomplishment. In other words. zeal and enthusiasm must 


* Vice-President, Research, Association of American Railroads. 
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be tempered with sanity, rather than quickened by fanaticism. Let us 
briefly examine some of Mr. Eastman’s qualities and labors, to ascertain 
if he measured up to these difficult standards. 

He was the son of a Presbyterian minister, and reared therefore in 
an atmosphere where devotion to duty was a cherished and precious 
ideal. He took his college’ courses at Amherst, an institution of fine tra- 
ditions, both as regards scholarship and character. Chance or choice, 
I am not sure which, brought him, at an early age, into close, even 
intimate contact with Justice Brandeis, one of the really brilliant schol- 
ars and humanitarians of our time. At a comparatively early age, Mr. 
Eastman began service as a member of the Massachusetts Public Ser- 
vice Commission, in which capacity he first came into responsible econ- 
tact with problems of transportation, a field to which he was to devote 
the fruitful years of his life. He came to the Interstate Commerce Com- 
mission in the early part of 1919 and so entered upon the notable career 
that made him a national figure, and ended only with his untimely 
death. The World War had just ended and the railroads were still 
under Government control. Serious problems of readjustment were 
struggling for solution in the transition period that was then upon us. 

I have been interested in glancing at the volumes of the I. C. C. 
reports that reflect Mr. Eastman’s early activities on this tribunal. 
Certainly, he avoided the mistake, so often unhappily the result of 
youthful enthusiasm joined to talents of a high order, of assuming to 
dictate to his seniors the course of action that should be followed. He 
conducted himself at the beginning of his service on the Commission 
with becoming modesty, and with every show of deference to his elders. 
The early cases in which he was the organ of the Commission follow, 
for the most part, established lines of treatment, in accordance with 
the Commission’s policies. True, we find him dissenting briefly, in 
June of this first year of service, in a case that involved the authority of 
a State Commission in a matter which Mr. Eastman considered as 
purely local. His stand in favor of the authority of the State body 
probably reflected ideas and impressions which were attributable to 
his four years of service on a State Commission. To me, it is a source 
of some little gratification that Mr. Eastman’s first lengthy opinion, 
rendered in May, 1919, was in a case which I had the honor to argue, 
and which, I hasten to say, was not in all respects decided in my favor. 

From 1919 to 1933, Mr. Eastman was an active, diligent and force- 
ful member of this Commission. As the years passed, and his judgment 
ripened, he developed, in an increasing degree, the admiration and con- 
fidence of his fellow members, of litigants and the public. Some day, 
when time and opportunity permit, it would be a useful labor of af- 
fectionate regard to examine somewhat critically his published opinions 
in this fruitful period of his developing powers. If the proper study of 
mankind is man, as Pope asserted, there could be no more fascinating 
pursuit for a lawyer specializing in transportation than to trace the 
course of Eastman’s constantly expanding philosophy in the matter 
of public regulation. 
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It must suffice me here to say that when Mr. Roosevelt came into 
power in 1933, and as a part of his policy of recovery, recommended to 
Congress a plan for coordinating railroad activities and facilities, so pro- 
found an impression had Mr. Eastman created by his work on the Com- 
mission that no one else was seriously considered for the position as 
Federal Coordinator of Transportation. He labored diligently at this 
task for three years. In the discharge of his duties in this capacity, he 
inevitably aroused some antagonisms, and Congress permitted the of- 
fice to lapse at the end of the statutory period. The truth is that the 
whole scheme was related closely to the theory of the National Re- 
covery Act, with its codes, its control of business, and its shrieking 
blue eagles, all of which soon incurred the hostility of the country. : 

But although Mr. Eastman himself may have looked upon this 
three-year period as an unhappy time, ending in something akin to 
failure, I have always regarded it, from the viewpoint of his fame and 
usefulness, as a very fortunate epoch in his career. It served to broaden 
his contacts. He came to know as never before the men responsible 
for the management and labor policies of the railroads. His careful 
reports were of the greatest value to students of transportation in and 
out of Congress. From his studies and recommendations came the 
Motor Carrier Act of 1935, and the Transportation Act of 1940. These 
reports and his appearances before committees of Congress in advocacy 
thereof are largely responsible for the extension of regulation to high- 
way, water and even air carriers. Largely through his efforts and his 
influence, there was created a sentiment for looking on the transporta- 
tion question, not in terms of the welfare alone of each form of trans- 
port, but in the direction of an orderly system, made up of these several 
parts, which should function with no other objective than the public 
interest, in which comprehensive term is included as well the wel- 
fare of the agencies themselves. I firmly believe that Mr. Eastman in 
1936 returned to his important work on the Commission, a wiser and 
a more useful man by reason of his experience as Coordinator. 

At the beginning of the present war period, by Executive Order 
of the President, Mr. Eastman became Director of the Office of Defense 
Transportation. His organization and conduct of this office serve to 
illustrate, perhaps more clearly than appears elsewhere in his career, 
the value of the lessons he had learned as Coordinator and in the course 
of his long service on the Commission. From the first, he made it clear 
that he was not in his position of almost unlimited power for the pur- 
pose of operating the carriers. He was there, he announced, to give 
what aid he could, vested as he was with all the authority of the Chief 
Executive, in helping the carriers to handle the war load in the most 
effective manner. He made it very clear at the outset that the Direc- 
tor of the O. D. T. was not the Director General of the transportation 
agencies, or that it was his duty to function as an overlord. This plan 
was the acme of wisdom. By adopting this policy, he in no way wound- 
ed the pride, dampened the spirits, quenched the enthusiasm, or ecrip- 
pled the initiative of the officers and employees of the carriers. At the 
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same time, he made it clear that all the power of the Government was 
behind their efforts to do the stupendous job which lay before them, 
The truly extraordinary performances of the carriers, as evidenced by 
the almost universal chorus of acclaim, is due in great part to Mr. East- 
man’s wise exercise of his authority. His administration of the office 
will always stand as the crowning achievement of his great career. 

The many beautiful tributes to Mr. Eastman that have flown 
from the pens and tongues of his host of admirers lay emphasis, and 
properly so, upon his personal qualities of generosity, sweetness of 
temper, essential kindness and astounding industry. I cannot equal 
them in eloquence or in fervor. There is one quality displayed by Mr. 
Eastman in all his public and private utterances, which I have not 
heard mentioned by his eulogists. I refer to the man’s essential sim- 
plicity. Of course, I am using that term to indicate the clarity of his 
thinking and of his utterance. 

It was said of a certain American statesman long prominent in Con- 
gress that he never had a muddy thought. I think this could have been 
said of Mr. Eastman. He was never obscure. In his latest public ut- 
terance, at the dinner given in his honor, wherein he summarized the 
result of a life’s observations as to the work of the Commission, Mr. 
Eastman referred to his frequent appearances before Congressional 
committees. It was my good fortune to hear him often in this capacity. 
I doubt if there is a man in the United States who had greater influence 
in Congress than Mr. Eastman. This grew out of the confidence which 
he inspired by his candor, his remarkable knowledge of the subject, 
his tenacious memory and his simple, clear method of expression. He 
had a good-natured aversion to obscure, unusual and high-sounding 
phrases. He spoke and wrote the King’s English with a decided pref- 
erence for the Anglo-Saxon element and with no desire whatever to 
make a showing of erudition. It frequently happened at conferences 
with him, where he was nearly always a patient listener, that at the 
conclusion of the discussion he was able to suggest a solution which 
surprised everybody by its astonishing simplicity. 

It is my understanding that he was never admitted to the bar. 
However, very few men were more familiar with the controlling de- 
cisions of the courts construing and applying the Interstate Commerce 
Act. I should say he was one of the best authorities in the country on 
the commerce clause of the Constitution. 

In conclusion, I can only say that he lived a full and wholesome 
life, with no thought of his own pleasure or aggrandizement. If he 
suffered from criticism, often undeserved, he kept his sentiments to 
himself, or shared them only with a small circle of his intimate friends. 
I speak the language of restraint in saying that no man of his day and 
generation was so unselfishly devoted to the welfare of his fellows, 
or more unselfishly sacrificed ease and health to the public service. 
Those of us who are connected with transportation, and who watched 
his career for twenty-five years, pay tribute to the memory of this 
upright man, whose life has served to renew our faith in the future 
of democracy. 
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REMARKS OF CHARLES E. BELL*, CHAIRMAN, EASTMAN BUST COMMITTEE 


MR. CHAIRMAN AND MEMBERS OF THE INTERSTATE COMMERCE COMMISSION : 


You have doubtless read in our program the beautiful tribute to 
Joseph B. Kastman, Public Servant, written by Honorable Daniel W. 
Knowlton, Chief Counsel to the Commission. You have just listened 
to the tributes paid him by President Collin, of the Practitioners’ As- 
sociation, and by Judge Fletcher. These tributes reflect what was in 
the minds of the members of the Executive Committee of the Association 
of Interstate Commerce Commission Practitioners at the time of Mr. 
Eastman’s death, and what they believed was in the minds of all who 
knew him or had knowledge of his sterling character and accomplish- 
ments. The Committee also felt that all who knew him shared their 
belief that there should be presented to the Commission an enduring 
memorial to Mr. Eastman and his life-long contribution to the trans- 
portation problems of the Nation. Accordingly, Mr. Warren H. Wag- 
ner, who was then President of the Association, appointed a Special 
Committee, of which I have the honor to be Chairman, to bring such 
a memorial into reality. The Executive Committee felt that opportunity 
to contribute to this memorial should not be limited to the members of 
the Practitioners’ Association but that everyone in the transportation 
field who knew Mr. Eastman should be given an opportunity to con- 
tribute voluntarily. 

The Special Committee wrote only one letter. The response was 
nation-wide and most spontaneous—I may say eager, not only from 
members of the Practitioners’ Association, members of the Commission 
and its Staff and the Staff of the Office of Defense Transportation, but 
from every field of industry concerned with transportation, including 
railroad and industrial executives and members and employees of their 
organizations. I mention this spontaneous response merely to indicate 
the esteem in which Mr. Eastman was held throughout the whole of the 
United States. 

Now, Mr. Chairman, on behalf of the Association of Interstate 
Commerce Commission Practitioners and the host of contributors to this 
‘memorial whose names appear in the list I hand you, it is my high 
privilege and honor to present to the Interstate Commerce Commission 
this bronze bust of Joseph Bartlett Eastman. 





_ ™Treasurer of the Association of Interstate Commerce Commission Practi- 
tioners. 











550 I. C. C. PRACTITIONERS’ JOURNAL 





ACCEPTANCE OF EASTMAN BUST IN BEHALF OF INTERSTATE 
COMMERCE COMMISSION 


By HonorasLe JoHN L. Roaers* 


MR. BELL, MISS EASTMAN, LADIES AND GENTLEMEN : 


It is a privilege to accept on behalf of the Commission and its 
staff this bust of Brother Eastman and we sincerely appreciate this 
splendid tribute to him. 

As public servants we have been inspired by his example of high 
ideals and splendid achievement and intimate daily contacts with 
him have made our lives better. 

The presence of this bust among us will be a constant reminder 
of his ability, integrity and unselfish devotion to duty and it will be a 
continuing inspiration to all of us. ~ 





* Chairman, Interstate Commerce Commission. 
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JOSEPH B. EASTMAN—PUBLIC SERVANT 


By Dante, W. KNOWLTON, 
Chief Counsel, Interstate Commerce Commission 


That a man live for three score years and two to be acclaimed 
great at the end imports much of itself—imports a rich inheritance 
of intelligence, ability and energy. That, during this all too brief 
span of ever ripening powers, his interests and efforts were devoted 
without stint or thought of self to the public service imports far more. 
But the wealth of talents that was his heritage and their absolute dedi- 
eation to the public service, which was part of his faith, account only 
in part for Joseph B. Eastman. 

His fine natural talents, brought to full fruition by years of in- 
tensive application—unchecked even by the extending shadow of ill 
health—were tools essential to the high level of performance set for 
himself by this ‘‘good and faithful’’ public servant, as were also his 
unfailing fairness of judgment and unswerving devotion to the truth. 
But, of equal importance to the rounding out of his unexcelled equip- 
ment for performance, were the human qualities which were so pro- 
nounced in his character—his friendliness of manner, charm of per- 
sonality and warm interest in all with whom he worked or came in 
contact. That these human, lovable, qualities were of inestimable 
value in enabling his great achievements and works of enduring benefit 
in the field of public service to which he was called, there is no reason 
to doubt. Nor can there be any doubt of the part they play, and will 
continue to play, in ensuring for him the place he holds in the mem- 
ories of those left behind. 

Widely acclaimed at his death as a great and splendid public serv- 
ant, Mr. Eastman had lifted the appellation ‘‘public servant’’ from 
obscurity. By the ‘‘fruits’’ of his own labor, by his own ‘‘works’’ he 
had made of it a title to be aspired to—the proudest title he possessed. 








The Development of Federal Regulatory Control 
Over Water Carriers’ 


By Erte J. Zou, Jr.* 


t. 
Jurisdiction of Interstate Commerce Commission From 1887 to 1912 


The conditions obtaining in the railroad industry toward the latter 
part of the nineteenth century which led to the federal regulation of 
railroads in 1887, are well known. The Act to Regulate Commerce® 
was approved by President Cleveland on February 4, 1887, and was 
made applicable to all common carriers by railroad engaged in inter- 
state or foreign commerce. 

The Act required the publication of and adherence to rates and 
fares. It required rates to be just and reasonable, forbade rebates 
and other forms of personal discrimination, and prohibited undue pref- 
erence and prejudice as between persons, places, or kinds of traffic. 
It contained a ‘‘long and short haul clause’’ and prohibited pooling 
agreements. It created the Interstate Commerce Commission, which 
was given the power and duty to hear complaints, to institute inquiries 
on its own motion and to issue cease and desist orders. The Com- 
mission was also empowered to inquire into the management of the 
business of common carriers and to keep itself informed of the manner 
in which their business was conducted. It could also require annual 
reports and prescribe a uniform system of accounts. 

The primary purpose of this law was to regulate rail carriers.’ 
It did not seek to regulate water transportation as such. But in order 
not to impair the Commission’s control over railroads, it was found 
necessary that water carriers operated in connection with rail carriers 
should be made subject to the same regulatory control, and the Act 
was therefore made to apply— 


‘‘to any common carrier or carriers engaged in the transportation 
of passengers or property wholly by railroad, or partly by railroad 





*Mr. Zoll is Commerce Attorney of the Illinois Central System and has con- 
tributed several articles to the JourNAL, including “The Regulation of Motor 
Carrier Rates by the Interstate Commerce Commission,” March, 1941, April, 1941, 
and “The Thirteenth Section in the Federal Courts,” January, 1943. 

1 This paper attempts briefly to trace the development of federal regulatory 
control over domestic water carriers in the United States insofar as that regulation 
has had a bearing on the railroads and their competitive relations with water 
carriers. 

224 Stat. L. 379, c. 104. 

8 See Commissioner Cockrell’s concurring opinion in Jurisdiction over Water 
Carriers, 15 1. C. C. 205, 213 (1909). 

4See Jurisdiction over Water Carriers, 15 1. C. C. 205, 207 (1909); Cos- 
mopolitan Shipping Co. v. Hamburg-American Packet Co., 13 |. C. C. 266, 270 
(1908); Sharfman, “The Interstate Commerce Commission,” part II, p. 19 (1931); 
and I. C. C. Ann. Rep., 1887, pp. 11-12. 
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and partly by water, when both are used, under a common con- 
trol, management, or arrangement, for a continuous carriage or 
shipment * * *,’’ 


“é 


The significance of the words ‘‘when both are used, under a com- 
mon * * * arrangement, for a continuous carriage or shipment’’ was 
the subject of a number of Commission and court decisions in the years 
following passage of the Act. The clearest statement of the meaning 
of this language was made by the Supreme Court in United States v. 
Munson 8. 8. Inne, 283 U. 8S. 43 (1931): 


‘*TIt is apparent that a mere practical continuity in the trans- 
portation is not enough, as the question under the statute is not 
simply whether there was a continuous carriage or shipment, but 
whether that carriage or shipment was pursuant to a common ar- 
rangement. The provision of the statute, expressing a distinction 
in the policy of the Congress with respect to water transportation, 
clearly indicates that it is permissible for a water carrier, receiving 
at its port a shipment which has been carried by rail from an in- 
terior point, to keep its own carriage distinct and independent.’’ 


(p. 47.) 


Traffic moving by rail and water under a joint rail-water rate or un- 
der a through bill of lading was held to be moving under a common 
arrangement for a continuous carriage or shipment,® but a common ar- 
rangement could exist even in the absence of a joint rate or through bill 
of lading.® 

The provisions of the Act applied, generally speaking, on inter- 
state traffic moving in the coastwise and intercoastal trade and on the 
inland waterways and Great Lakes. Thus, a carrier handling traffic by 
water between New York and New Orleans, or between New York and 
San Francisco, or on the Mississippi River between Memphis and New 
Orleans, or on the Great Lakes between Duluth and Chicago, was not 
subjected to regulation except with respect to the transportation of 
traffic under a common control, management or arrangement with a 
rail carrier. 

The question ultimately arose whether a water carrier’s entire 
operations came within the scope of the Commission’s regulation if any 
part of the transportation it performed was pursuant to an arrangement 
for continuous carriage. In 1908 the Commission ruled that a water: 





5 Hill Motor Car Co. v. Michigan Central R. Co., 197 1. C. C. 259, 260 (1933). 
In the Transportation Act, 1920, 41 Stat. L. 456, c. ‘Ol, sec. 441, however, it was 
provided that as to foreign commerce the issuance of a through water-rail bill of 
lading was not an “arrangement for continuous carriage or shipment” within the: 
meaning of the Act 

6 “While a common arrangement may exist without the issue of a through bill 
of lading or any particular formality, it is not to be inferred from circumstances 
which are entirely consistent with the independence which the statute recognizes.’ 
wy States v. Munson S. S. Line, 283 U. S. 43, 47 (1931). See also Cincinnati, 

N. O. & T. P. Ry. v. Interstate Commerce Commission, 162 U. S. 184, 193 (1896), 
and Baer Bros. Mercantile Co. v. Denver & R. G. R. Co., 233 U. S. 479, 491 (1914). 
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carrier could not unite with a railroad company in making a through 
route and joint rate on particular traffic without subjecting all its in- 
terstate traffic to the provisions of the Act to Regulate Commerce and 
to the jurisdiction of the Commission.‘ On petition of a large num- 
ber of water carriers operating coastwise, lake, and river lines, how- 
ever, the Commission instituted a proceeding for the purpose of re- 
considering its ruling and in 1909 held that water carriers were sub- 
ject to the Interstate Commerce Act ‘‘only as to such traffic as is 
transported under a common control, management, or arrangement with 
a rail carrier, and that as to traffic not so transported they are exempt 
from its provisions.’’® 

There was one exception to this rule. So far as reports and ac- 
counts are concerned, water carriers which handled traffic by water 
under a common arrangement with railroads were held to be com- 
pletely under the jurisdiction of the Commission, and their accounts 
and statistics reported to the Commission were required to cover port- 
to-port operations as well as those which involved joint arrangements 
with rail carriers.® 

Though supplemented by amendments in the years immediately 
following, the original Act to Regulate Commerce turned out to be 
ineffective and inadequate in a number of important respects. It had 
provided that all rates were to be just and reasonable, and the Com- 
mission had assumed that if it found a rate unreasonable it could pre- 
scribe what a maximum reasonable rate on the traffic in question would 
be for the future, and in the many cases wherein it had prescribed 
maximum reasonable rates, its authority to do so had not been ques- 
tioned.1° However, in 1896 the United States Supreme Court stated 
that it did not find any provision in the Act that ‘‘expressly, or by 
necessary implication’’ conferred upon the Commission power to fix 
rates.1. The next year the question was directly brought in issue, and 
the Court held the Commission was without power to prescribe max- 
imum reasonable rates for the future.’* This holding so weakened the 
effectiveness of the Commission’s regulation that corrective legislation 
was imperative. Such legislation, known as the Hepburn Act, was fin- 
ally enacted in 1906.8 

In addition to containing a definite grant to the Commission of 
power to prescribe maximum rates, the Hepburn Act increased the 
Commission’s control over the carriers under its jurisdiction in a 
number of other respects. An important addition to the Commission’s 
powers was that of requiring the establishment of through routes not 





7 Conference Ruling No. 66. 

8 Jurisdiction over Water Carriers, 15 1. C. C. 205, 211 (1909). 
ae Commerce Commission vy. Goodrich Transit Co., 224 U. S. 194 
( ; 
10]. C. C. Ann. Rep. 1897, p. 11. 

11 Cincinnati, N. O. & T. P. Ry. v. Interstate Commerce Commission, 162 U. S. 
184, 196 (1896) 

12 [nterstate Commerce Commission v. Cincinnati, N. O. & T. P. Ry., 167 U. S. 
479 (1897). 
13 34 Stat. L. 584, c. 3591. 
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only between different rail carriers, but between rail and water carriers 
as well, and of prescribing maximum joint rates and the divisions 
thereof between the participating carriers. The Commission had held 
in 1889 that it could not compel railroad companies to enter into joint 
arrangements with carriers by water for through carriage at joint 
rates, and the 1906 amendment thus supplied that deficiency in the 
Commission’s authority. This power was limited in the Hepburn Act, 
however, by the proviso that it could be exercised only when there was 
no reasonable or satisfactory route between the points which it was 
desired to connect, but in 1910, the so-called Mann-Elkins Act? re- 
moved this limitation, but added the stipulation that in prescribing a 
through route the Commission could not compel any participating 
carrier to short-haul itself.® 

From 1907 on, the Commission frequently compelled the estab- 
lishment of through routes and joint rates between rail carriers and 
water carriers.17 It is important to bear in mind the significance of this 
power in the Commission. The Commission’s general jurisdiction over 
water carriers which arose from the existence of common arrangements 
with rail carriers was thus made independent of the voluntary agree- 
ment of the participating carriers. The Commission was enabled it- 
self to require the common arrangements for continuous carriage or 
shipment with rail lines which constituted the basis of its jurisdiction 
over the water line.® Joint rail-water rates, whether established 
voluntarily or prescribed, had to be filed with the Commission and had 
to be kept open for public inspection to the same extent as other rates 
subject to the Act. 

For the first twenty-five years of its existence therefore, the duties 
of the Interstate Commerce Commission almost exclusively involved the 
regulation of railroads. Water transportation, as such, was to all in- 
tents and purposes unregulated. 

In its first Annual Report, the Commission clearly expressed the 
view that carriers by water should be regulated to the same extent as 
railroads, since such regulation ‘‘ would take away much of the present 
temptation on the part of carriers by land to violate or evade the 
law.’”2® This view was reiterated in the Commission’s second Annual 
Report, attention being called by specific examples to the handicaps 





14 Jy the Matter of Joint Water and Rail Lines, 2 |. C. C. 645 (1889). 

15 36 Stat. L. 539, c. 309. 

16 See Pacific Navi ation “ v. ees Pacific Co., 31 1. C. C. 472, 477 (1914), 
and Flour City S. S. _s : R. Co., 24 1. C. C. 179, 185 (1912). 

17 Enterprise i eniaiben ooh v. Deen KR. KR. Co. # a. 12 1..C. C. 
326 (1907). See also Decatur Navigation Co. v. L.& N. R. R. Co., 31 1. C. C. 281, 
287 (1914); Bowling Green Protective Asso. v. E. & B. G. P. Co., 31 |. C. C. 301, 
306 (1914), and cases cited; and “Extent of Regulation of Ocean and Inland Water 
Transportation by the Federal Government,” by G. G. Huebner, contained in the: 
ye ey the American Academy of Political and Social Science, September 1914, 
pp. : 

(1931) See Sharfman, “The Interstate Commerce Commission,” part II, pp. 37-41 
19p. 12. 
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under which railroads were forced to operate in having to compete with 
carriers which were not required to publish their rates or to maintain 
them.”° 

The knowledge it had gained in the first three years of its ex- 
istence enabled the Commission in its Annual Report for 1889 to point 
out with particularity the evils resulting from the freedom which water 
carriers enjoyed from regulation. Fluctuations of unregulated rates 
of lake carriers were said to be ‘‘so frequent as to create confusion 
and uncertainty in charges on railroad traffic.’”1 The Commission 
called Congress’ attention to the fact that the railroads operating 
from lake ports to the Atlantic coast owned and controlled boats oper- 
ating on the Great Lakes which were— 


‘‘used in connection with the roads and under a common control 
or management for continuous carriage or shipment from Chicago, 
Duluth, and other western lake ports to tidewater at New York, 
Philadelphia, and other eastern cities. These continuous carriers, 
lake and rail, are thus made subject to the act and required to 
publish their rates and charges, together with proposed increases 
or reductions. Some of the roads west of the lakes are operated in 
connection with boats under a common control for continuous ship- 
ments to Buffalo, Erie, and eastern lake ports, thus forming a line, 
part rail and part water, subject to the act. 

‘*In addition to the boats used in through transportation in 
connection with the roads and subject to the act, a large part of 
the lake transportation is by independent transit companies or in- 
dividual and separate vessels not subject to the act. Two or more 
of the roads which carry between lake ports and tide-water cities 
are each wholly within one State, and when carrying locally be- 
tween points in the same State from lake to sea are not subject 
to the act. 

‘‘The carriage of products is large from lake ports in Minne- 
sota, Wisconsin, and Illinois to sea-going vessels at Montreal by 
lake, canal, and river, all independent of regulation. Transpor- 
tation part rail and part water, not subject to regulation, is con- 
ducted by lake boats, in connection with Canadian roads or roads 
partly in Canada, from western lake ports to eastern lake ports in 
the United States and in Canada. 


**Under the present state of the law, products may be carried 
from States west of the lakes to Montreal and other Canadian ports, 
as also to New York and Philadelphia, for consumption, distribu- 
tion, or export, by routes so free from all regulation, that carriers 
over regulated routes may not know the rates with which they must 
compete. Grain can be shipped from western Minnesota over a road 
wholly within that State to the lake, over the lakes to Buffalo, and 


20 pp. 15-16. 
21 pp. 70-71. 
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from thence over a road wholly within one State to the sea-board. 
It can be shipped in the same way to and across the lakes to Erie, 
Pa., thence to tide-water at Philadelphia, the carriage in both 
cases, when not under a common arrangement, being free from 
regulation. The all-rail carrier of freight between the same places 
must conform to the provisions of the act on every one of the 1,500 
miles over which the freight must pass.’’2” 


The Commission urged that Congress enact legislation to require 
earriers by lake, river, and coastwise to publish and maintain tariffs as 
did common carriers by rail, and be alike subject to the general pro- 
visions of the Act, saying: 


‘‘Carriers by water are not required to publish rates, and 
are under no restrictions as to rebates, discriminations, or as to 
charges proportioned to distance. No stability is required in their 
charges, which may fluctuate as often as the exigencies of busi- 
ness rivalries dictate or the necessities for traffic render expedient. 
Whenever rail and water transportation are in direct competition, 
a reduction of rail rates to meet the water charges is regarded as 
essential to secure any part of the traffic. Independent or unregu- 
lated water transportation in parts of the country is so influential 
in many ways as to be the cause of demoralization in rail rates 
as well as to afford the basis of inequalities between localities having 
the appearance of unjust preference. 

‘“These are some of the effects of unregulated water transpor- 
tation. Its usefulness must not be in the least impaired, but it 
is both expedient and just that it should be so far regulated as 
to prevent its demoralization of other transportation.’’** 


As will be seen, however, the Commission’s recommendation that 
water carriers be made subject to regulation substantially to the same 
extent as railroads, was not acted upon by Congress for more than fifty 
years. . 


2. 
The Panama Canal Act 


The Commission’s jurisdiction over water carriers as bestowed by 
the original Act to Regulate Commerce and by the Hepburn Act con- 
tinued virtually unchanged until 1912, when Congress passed the Pan- 
ama Canal Act.2* This important legislation, enacted in anticipation 
of the opening of the Panama Canal in 1914, was primarily designed to 
organize the administration of the Canal and the Canal Zone and to fix 
the tolls to be charged for the use of the new waterway. The Act, how- 
ever, added certain provisions to the Act to Regulate Commerce which 
were of far-reaching importance. 





22 pp. 71-72. 
23 p. 70 


24 37 Stat. L. 560, c. 390. 
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The Panama Canal Act made it unlawful for any railroad to con- 
tinue ‘‘to own, lease, operate, control, or have any interest’’ in any water 
carrier operating through the Panama Canal with which the railroad 
did or might compete. This provision reflected the determination of 
Congress ‘‘to secure to the commerce of the country, moving via the 
Panama Canal, freedom from control by the transcontinental rail lines 
which might be affected and thereby to promote competition between 
these carriers and vessels plying on this water route.’’5 As the Com- 
mission later observed, the spirit which undoubtedly prompted this pro- 
vision of the Act— 


‘*was a desire to preserve to the common interest of the people, free 
and unfettered, the ‘water roadbed’ via the Panama Canal, which 
was nearing completion.’’¢ 


Since it was felt in some quarters that railroad-owned vessels were 
driving competitors from the coastwise trade along both coasts, as 
well as from the Great Lakes and inland waterways,27 Congress thought 
it ‘‘wise to extend the same legislative idea to water transportation 
‘elsewhere’ in the country,’’ in an effort ‘‘to restore all the water routes 
of the country to the same condition of freedom from any domination 
that would reduce their usefulness.’ Therefore, with respect to 
water transportation elsewhere than through the Panama Canal, it was 
provided that a railroad could continue to control or operate any such 
water carrier if the railroad was not in a position to compete with the 
water carrier for traffic. The Interstate Commerce Commission was 
given jurisdiction to determine whether a railroad did or might com- 
pete with a water carrier on an application by the railroad to continue 
service or to inaugurate service by water. If it was found that the 
railroad did not and could not compete with the water carrier, whether 
the water carrier operated through the Panama Canal or not, railroad 
control of the water carrier was permitted. If, however, the Com- 
mission found that such competition or possibility of competition did ex- 
ist, it could, if the water carrier did not operate through the Panama 
Canal, nevertheless permit the continuance or the inauguration of such 
railroad-controlled water services if it could and did make the further 
finding ‘‘that any such existing specified service by water other than 
through the Panama Canal is being operated in the interest of the public 
and is of advantage to the convenience and commerce of the people, and 





25 Lake Line Applications Under Panama Canal Act, 33 |. C. C. 700, 706 (1915). 
See also S. P. Co. Ownership of Oil Steamers, 34 1. C. C. 77, 80 (1915). 

26 Lake Line Applications Under Panama Canal Act, 33 |. C. C. 700, 712 (1915). 

27 Cong. Rec. March 16, 1912, p. 3495. 

28 Lake Line Applications Under Panama Canal Act, 33 |. C. C. 700, 706, 712 
(1915). “Briefly, the primary purpose was to make it impossible for the trans- 
continental railroads to prevent effective competition by independent steamship 
lines through the Canal, and the same principle was applied to all competing water 
lines because of a rather general impression that railroad ownership or control of 
such carriers had discouraged the proper development of water transportation.” 
Second Report of Federal Coordinator of Transportation, Sen. Doc. No. 152, 73rd 
Cong., 2d Sess., p. 73 (1934). 
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that such extension will neither exclude, prevent, nor reduce competi- 
tion on the route by water under consideration.’”® If the water carrier 
operated through the Panama Canal, competition or the possibility of 
competition completely precluded control by the railroad. 

The broad purpose of these provisions of the Panama Canal Act 
was stated by the Commission as follows: 


‘‘The act was not intended to prevent water lines competing 
with rail carriers, but, on the other hand, it contemplates encourage- 
ment of such competition by divorcing the water line from the rail 
earrier when it is found that the rail line is using the water carrier 
to stifle competition, or is not operating it in the best interests of 
the public.’’%° 


While the Act might be said thus to have recognized to a certain ex- 
tent the wisdom of integrating the different forms of transport, the 
major regulatory policy of the Act was clearly one of fostering compe- 
tition between rail and water transportation.*! 

Pursuant to the provisions of the Act, 58 applications embracing 
79 water line interests were filed with the Commission seeking per- 
mission to continue ownership or control of such water carriers.*? In 
1915, the Commission required certain eastern trunk-line railroads to 
terminate their control of a number of transit or transportation com- 
panies operating vessels on the Great Lakes. These rail carriers were 
said to have kept up the rates of these transit companies in order to 
divert traffic to their rail lines.** As a result, this class of shipping 
disappeared from the Great Lakes, perhaps never to be revived.** This 
is the only important instance of the Commission requiring the rail- 
roads to divorce themselves from water transportation. On the other 
hand, the Commission in a large number of cases permitted railroads 
to continue to own and operate ferry lines, principally on the Great 
Lakes, which were managed as parts of combined rail and water sys- 
tems, as well as several summer boat lines operated by railroads on 
inland lakes and along the coasts. The Commission considered also ap- 
plications of railroads to continue to conduct freight service by water 


29See Lehigh Valley R. Co. v. United States, 234 Fed. 682 (1916), affirmed 243 
U. S. 412 (1917). This provision “was directed primarily to interests by railroad 
companies in competing water lines, which was the evil to be brought under con- 
trol, and not to the operation of the water line in and of itself.” Missouri Pac. 
R. Co. and T. & P. Ry. Co., Service by Water, 245 1. C. C. 143, 148 (1941). 

30 §. P. Co. Ownership of Oil Steamers, 37 1. C. C. 528, 536 (1916). 
___81“Practices and Procedures of Governmental Control”, House Doc. No. 678, 
78th Cong., 2d Sess., p. 40. See also Commissioner Eastman’ 5 concurring expression 
in State of New York v. N. Y.C. R. R. Co., 95 1. C. C. 119, 131 (1924); and Com- 
pipe Anderson’s dissent in Steamer Lines on Long Island Sound, 50 |. C. C. 634, 

/ ( ). 

82]. C. C. Ann. Rep., 1914, p. 61. 

33 Lake Line Applications sale Panama Canal Act, 33 1. C. C. 700 (1915). 

34 The public benefit of this divestiture of control has been questioned. See, 
seme Johnson Huebner and Henry, “Transportation bv Water,” pp 378, 530 
(1935). 
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on the inland waterways and the Great Lakes and in the coastwise 
trade.*5 

Where substantial competition was shown to exist between the 
railroad and the water carrier, and where it was not clearly shown that 
a continuance of the service would neither exclude, prevent nor reduce 
competition on the route by water, the Commission had no alternative 
but to order the rail carrier to terminate its control of the water ear. 
rier. In its Annual Report for 1916 the Commission pointed to a 
number of instances where termination of control had meant discon. 
tinuance of the water service entirely, no one being prepared to take 
over and operate the water line, and suggested to Congress that the Act 
might be modified so as to permit continuance of railroad ownership of 
water lines for the convenience of the public, even though such owner- 
ship might reduce competition on the water route.*® This, however, 
was never done. The Commission later justified permitting the 
continuance of railroad control and operation of water carriers by 
reporting to Congress that no adverse rate situation had resulted from 
such continued control and operation.*’ 

The Panama Canal Act provided that in the event the Commis- 
sion permitted railroad control of a water carrier,— 


**the rates, schedules, and practices of such water carrier [includ- 
ing those applying port-to-port] shall be filed with the In- 
terstate Commerce Commission and shall be subject to the act to 
regulate commerce * * * in the same manner and to the same ex- 
tent as is the railroad * * * controlling such water carrier or inter- 
ested in any manner in its operations.’’ 


Thus, whereas the Commission’s jurisdiction over water carrier rates 
before 1912 depended upon there being a continuous rail-water car- 
riage or shipment pursuant to a common control, management, or ar- 
rangement, the ‘‘Panama Canal Act of 1912 went further and gave 
[the Commission] the same rate regulatory authority over water car- 
riers which were permitted to remain under railroad control as [the 
Commission] had over railroads.’’** 

In its 1912 Annual Report, the Commission thus summarized its 
jurisdiction over water transportation: 


‘*From the foregoing it will be seen that the Commission’s 
jurisdiction under the act to regulate commerce, as amended by the 
Panama Canal Act, extends: 





85 For a more detailed summary of the Commission’s administration of the 
Panama Canal Act, see Second Report of Federal Coordinator of Transportation, 
Sen. Doc. No. 152, 73d Cong., 2d Sess., App. 1 (1934). 

86 Pp. 63-65. The matter was again brought to Congress’ attention in the Com- 
mission’s Annual Report for 1917, p. 54. 

87 “Railroad Control of Common Carriers by Water,” report of the Interstate 
Commerce Commission to the Senate dated March 3, 1923 (Sen. Doc. 344, 67th 
Cong., 4th Sess.) 

88 Address of Joseph B. Eastman, Chairman of the Interstate Commerce Com- 
mission, before the Maritime Association of the Port of New York, January 28, 
1941. See also Chicago, R. 1. & P. Ry. Co., v. United States 274 U.S. 29, 35 (1927). 
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**(1) To carriers by water when engaged in transportation 
handled partly by rail and partly by water when both are used 
under a common control, management, or arrangement for a con- 
tinuous carriage or shipment. 

‘*(2) To carriers by water or vessels when such carriers or 
vessels are under the control of a railroad or other common carrier 
with which they compete or may compete. 

‘‘This leaves carriers that are engaged in transportation 
wholly by water independent of regulation, so long as they are not 
controlled by other carriers.’’®® 


The Panama Canal Act also gave the Interstate Commerce Com- 
mission authority over interstate rail and water transportation in 
another important respect: it authorized the Commission to require the 
establishment of through routes and maximum joint rates between 
interstate rail and water carriers. This power, however, was not alto- 
gether new. The Act left untouched the somewhat limited authority 
to prescribe joint rail and water rates which the Commission had by 
virtue of the 1906 and 1910 amendments to the Act to Regulate Com- 
merce, but bestowed this additional and independent grant of power 
on the Commission which for all practical purposes superseded the Com- 
mission’s prior power on the subject.” As the Supreme Court later 
said : 


‘‘This addition to the Interstate Commerce Act materially 
extends the jurisdiction of the Commission in respect of land and 
water transportation and the carriers engaged in it, whenever 
property may be or is transported in interstate commerce by rail 
and water by a common carrier or carriers; * * *’’# 


The Commission was also given the power to order the establish- 
ment of a physical connection between the lines of a rail carrier and 
the dock of a water carrier. The intent of this enactment was to render 
possible, in all practicable instances, the performance of the through 
rail and water service to which the Commission’s powers extended, and 
to facilitate the development of water traffic.** 





39 p. 50. This was succinctly restated as follows in the Commission’s 1932 An- 
nual Report: “There is some demand for the further regulation of the rates and 
charges of water carriers. Their joint rates with connecting rail lines are under 
our jurisdiction, but not their port-to-port rates, except in instances where we have 
permitted rail — under the Panama Canal act to continue in control of water 
catriers.” (pp. 2 

40 Colonial se Covi NN YN. SH. 2. &.. Co, Htc Cc. we 
(1918) ; roe y Cotton Exchange v. A. & A. R. R. Corp., 87 1. C. C. 392 (1924), 
93 1. C. C. 268 (1924). 

41 Chicago, R. I. & P. Ry. Co. v. United States, 274 U. S. 29, 35 (1927). 

42 Sharfman, “The Interstate Commerce Commission,” part II, pp. 41, 49 (1931). 
See also Johnson, Huebner and Henry, “Transportation by Water,” p. 379 (1935). 











I. C. C. PRACTITIONERS’ JOURNAL 





3. 
The Shipping Act, 1916 


The absence of effective governmental regulation had for years 
left conditions within the water carrier industry in an unstable con. 
dition. Rate wars were frequent, and aside from the continuously clear 
need for protecting the water carriers themselves from ruinous com- 
petition and unfair competitive practices within the industry, there 
was also an obvious need for protecting the shipping public against cer- 
tain monopolistic practices adopted by the carriers. At length, moved 
by these conditions, Congress in 1916 passed the Shipping Act, 1916. 

The Shipping Act created the United States Shipping Board and 
gave it jurisdiction over common carriers by water operating in inter- 
state or foreign commerce on the high seas and upon the Great Lakes. 
Commerce on the inland waterways, then relatively unimportant, was 
not covered by the Act.** Carriers operating on the inland waterways 
were thus left unregulated by either the Interstate Commerce Commis- 
sion or the United States Shipping Board unless they engaged in trans- 
portation performed partly by rail and partly by water under a com- 
mon control, management, or arrangement for a continuous carriage or 
shipment, or unless they were under the control of a railroad with which 
they competed, in either of which cases they were subject to the jurisdic- 
tion of the Interstate Commerce Commission. By specific provision in 
the Shipping Act, the Shipping Board was: not to have concurrent 
jurisdiction with the Interstate Commerce Commission over water 
carriers that thus came within the control of the latter. 

The Shipping Act required water carriers subject to the Ship- 
ping Board’s jurisdiction to publish and file their maximum rates with 
the Board. Rates were to be just and reasonable, and the Shipping 
Board was given power to determine the reasonableness of rates and to 
prescribe maximum reasonable rates when existing rates were found 
unreasonable. The Act forbade undue or unreasonable preference and 
unjust discrimination. The Board was empowered to investigate vio- 
lations of the Act either upon its own motion or upon complaint and 
after hearing, and to issue orders to continue in effect for two years 
unless sooner set aside. 

The rate regulation of the Shipping Board was largely ineffective, 
however, for the reason that the Shipping Act, seeking to protect the 
public against exorbitant rates, required the water carriers involved 
to file with the Board only their schedules of maximum rates. These 


43 39 Stat. L. 728, c. 451. 

44 Commerce on the inland waterways was excluded from the Shipping Act be- 
cause Congress saw no need to regulate it. It was small in volume, and there was 
in fact a great demand from towns along the rivers to exempt such commerce from 


regulation. American Peanut Corp. v. M. & M. T. Co., et al, 1 U.S. S. B. 90, 
95 (1925). 
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maximum rates had little relation to the rates actually charged, and 
over the latter the Shipping Board had no semblance of control.*® 

Because of this lack of authority over thé actual rates of water 
earriers, the competitive situation in the water carrier and transporta- 
tion field generally remained chaotic. For example, rail and water car- 
riers engaging in through transportation under joint rail-water rates 
were required to file such rates with the Interstate Commerce Commis- 
sion and to adhere strictly to those rates. However, water carriers which 
did not operate under joint rates with railroads and which were not 
subject to the jurisdiction of the Interstate Commerce Commission, 
had only to file their maximum rates, not their actual rates, with the 
United States Shipping Board, and were therefore free to cut below 
the rates which the lines operating under joint rates had to charge. 
Since the Shipping Board had no jurisdiction over minimum port-to- 
port water rates, there was no effective way of preventing that unfair 
competition. 

Water carriers had for years attempted to correct the demoralized 
eondition of the industry by efforts at self-regulation through so-called 
conferences or agreements which had as their principal purpose the 
regulation of competition through either fixing of rates, apportionment 
of traffic, pooling of earnings, ete. These agreements had been only par- 
tially successful in stabilizing rates, the difficulty of maintaining the 
agreements resulting in periodic rate wars. The Shipping Act sought 
to improve this situation. It required that the Shipping Board ap- 
prove all such agreements and provided that any agreements approved 
by the Board were to be lawful and exempt from the prohibitions of the 
anti-trust laws. Agreements not approved by the Board were to be un- 
lawful and could not be carried out, except that agreements existing 
at the time of the organization of the Board were to be lawful unless 
and until disapproved by it. 

The Act also sought to ameliorate conditions within the industry 
by specifically requiring water carriers to refrain from employing 
certain unfair competitive practices such as the use of ‘‘fighting ships’’ 
which were sometimes used by larger operators to quote ruinously low 
rates and thus drive out competitors, from giving ‘‘deferred rebates’’ 
which were defined in the Act as refunds given to a shipper when the 
shipper had given all his traffic to a particular water carrier for a par- 
ticular agreed period, and from resorting to other discriminatory or un- 
fair methods. 





45 [n 1926, the Shipping Board condemned the prevalent practice of filing rail- 
road rates as alleged maximum rates and ordered the intercoastal carriers to file 
schedules showing maximum rates currently held out for the performance of 
intercoastal freight transportation service. Intercoastal Rate Investigation, | UV. S. 
S. B. 108. In 1927, however, the Board rescinded the order, and the filing of max- 
imum rates continued to be what it was before, an empty form. J/ntercoastal Rate 
Investigation, | U. S. S. B. 120. 
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4. 


Development of jurisdiction of Interstate Commerce Commission 
From World War | to World War II 


In December 1917, shortly after the enactment of the Shipping 
Act, 1916, the railroads were taken over by the federal government 
by presidential proclamation, and this control continued under the 
Federal Railroad Control Act of 1918.46 Among other things, this Act 
created a revolving fund of $500,000,000 and authorized the President to 
‘‘expend such an amount as he may deem necessary or desirable for 
the utilization and operation of canals, or for the purchase, construc- 
tion, or utilization and operation of boats, barges, tugs, and other trans- 
portation facilities on the inland, canal, and coastwise waterways.”’ 

For at least twenty years prior to 1917, there was no common car- 
riage of consequence upon the lower Mississippi River. During the 
acute traffic conditions in the Mississippi Valley in the winter of 1917, 
commercial interests at New Orleans and St. Louis undertook the forma- 
tion and financing of a corporation to build tow boats and barges for 
operation between St. Louis and New Orleans. Due to war conditions, 
however, they were unable to secure the steel necessary for the purpose, 
and following the passage of the Federal Control Act, they made an 
appeal under the above provision of the Act, which authorized the 
President to use any part of the revolving fund to aid the development 
of water transportation. A Committee appointed by the Director Gen- 
eral of Railroads recommended the utilization of the lower Mississippi 
River and of the so-called Warrior River waterway. The utilization of 
the latter was to provide service between Alabama coal and ore dis- 
tricts and the ports of Mobile and New Orleans. Both projects were 
authorized in modified form in June 1918. In the following month a 
Federal Manager was appointed and instructed to commandeer and put 
in operation as soon as possible all available equipment on both water- 
ways capable of being used for the transportation of freight, and also 
to proceed with the construction of a new fleet authorized by the Di- 
rector General. 

Upon the inauguration of water service, the Railroad Administra- 
tion established port-to-port rates which, in order to attract traffic to 
the barge line, were in almost all instances made 80 percent of the 
corresponding all-rail rates. Joint rail-barge rates also were soon es- 
tablished, made differentially lower than the corresponding all-rail 
rates by the amount of the port-to-port differentials. The Railroad 
Administration, however, generally refused to establish joint rail-barge- 
rail rates. 

Even before the World War,.it had become increasingly apparent 
that because of competitive rate reductions and faster service, the 
country’s railroads were rapidly gaining ascendancy over carriers by 
water and were hastening the decline of the water transportation indus- 
try. Congress, therefore, in terminating federal control of the railroads 
in 1920, after the end of the war, sought to stem that trend. The Trans- 


46 40 Stat. L. 451, c. 25. 
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portation Act, 19204? formulated the following general water transpor- 
tation policy : 


««# * * Tt is hereby declared to be the policy of Congress to pro- 
mote, encourage and develop water transportation, service, and 
facilities in connection with the commerce of the United States, 
and to foster and preserve in full vigor both rail and water trans- 
portation.”’ 


Believing that the operation of a governmentally owned barge line 
would demonstrate the commercial feasibility of common carrier barge 
service and thus tend to further the policy declared in the Act of de- 
veloping water transportation in the United States, Congress con- 
tinued, under the War Department, governmental operation of inland 
waterway transportation service, which had had its inception in war 
conditions as a part of the national transportation policy.** 

While the Transportation Act, 1920, was itself a turning point 
in transportation regulation, most of the additional regulatory control 
which it bestowed on the Commission pertained to railroads and only 
incidentally affected the Commission’s limited jurisdiction over water 
transportation. One of the most important powers given the Commis- 
sion, however, did affect water carriers. This was the power to pre- 
scribe minimum rates. The Commission already had the power to pre- 
scribe maximum rates for water carriers controlled by a competing rail- 
road, and the Transportation Act, 1920, enabled the Commission to 
prescribe minimum rates, as well, for such water carriers. As the 
Commission observed with respect to one such carrier: 


‘“‘The rates and practices of the Morgan line are subject to the 
provisions of the act in the same manner and to the same extent as 
are those of the railroad controlling it.’’* 


The Commission already had the power also to prescribe maximum 
joint rail-water rates, but the Transportation Act, in bestowing min- 
imum rate power on the Commission, expressly withheld the power to 
prescribe minimum joint rail-water rates. The Commission felt that 
this limitation imposed a serious hampering influence on its efforts to 
protect rail carriers from the effects of water competition, and in its 
subsequent annual reports recommended that the restriction be re- 
moved. 

The 1910 amendments to the Act to Regulate Commerce had pro- 
vided that in prescribing through routes the Commission could not 
compel a carrier to short haul itself, and this restriction was modified 
by the Transportation Act, 1920, by excepting cases where one of the 
parties to the through route was a water carrier. This change, however, 


474] Stat. L. 456, c. 91. 

48 “Investigation of Executive Agencies of the Government,” Report No. 12 
of Senate Committee pursuant to Senate Resolution No. 217 (74th Cong.), 75th 
Cong., Ist Sess., pp. 52, 54 (1937). 

49 Rail-and-Water Rates from Atlantic Seaboard, 63 |. C. C. 267, 275 (1921). 

501. C. C. Ann. Reps., 1935, pp. 34-35; 1936, p. 30; 1937, p. 25; 1938, p. 122. See 
also Sharfman, “The Interstate Commerce Commission,” part II, pp. 50-51 (1931). 
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was of little importance, for the power of prescribing joint rail-water 
rates given the Commission in 1912 by the Panama Canal Act was un. 
restricted and had as a practical matter superseded the limited author. 
ity on the subject which the Commission had been given by the acts 
of 1906 and 1910.5! 

The most important provisions of the Transportation Act, 1920, in- 
sofar as water transportation was concerned, were those providing for 
the government’s continuance in the water carrier field as an operator 
of barge service. Between 1920 and 1924 the War Department con- 
tinued the operation of the government barge services on the Mississippi 
River and Warrior River, managing the government-owned fleet of 
towboats and barges in common carrier freight service on those rivers, 
After several years’ operation, however, the officers in the War Depart- 
ment conducting the operation requested a change of organization. Op- 
erating losses had been sustained and it was felt necessary to make the 
service independent of the bureaucratic regulations to which it was 
subject as a part of the War Department. Officers in charge also felt 
that they should be given powers comparable to those exercised by a 
business corporation, to expand as business increases, to cease unprofit- 
able operations, to borrow money, to issue bonds and to inaugurate and 
develop new lines and dispose of any lines when conditions dictate. 

In 1924, therefore, Congress enacted the Inland Waterways Cor- 
poration Act," creating a federally incorporated and solely govern- 
ment-owned corporation to own and operate the government barge line 
on the inland waterways. Congress anticipated that five years of 
operation of the barge line as a business concern would so demonstrate 
the practicability and profitableness of water transportation that the 
government could dispose of the barge line to private interests and 
withdraw from the field.5* It was felt that government operation was 
essential until suitable waterways and equipment were developed and 
until adequate terminal facilities were provided. A fair division of 
the revenue accruing from joint rail-water traffic was also recognized as 
a prerequisite to successful operation of barge service and Congress 
considered that privately owned water carriers would be unable to ob- 
tain satisfactory divisions from the Interstate Commerce Commission.™ 

Between 1924 and 1927, water traffic on the Mississippi and War- 
rior Rivers saw a substantial increase, and this, along with a general 
feeling of enthusiasm over the possibilities of barge transportation and 
agitation from shippers on other inland waterways for an extension of 
government barge service, led to the amendment, in 1928, of the Inland 
Waterways Corporation Act. This amendment, known as the Deni- 





51 See Colonial Navigation Co. v. N. Y. N. H. & H.R. R. Co., 50 1. C. C. 625 
(1918); Houston Cotton Exchange v. A. & A. R. R. Corp., 87 1. C. C. 392 (1924), 
= Lge C. 268 (1924); and Chicago, R. 1. & P. Ry. Co. v. United States, 274 U. §. 

27). 

52 43 Stat. L. 360, c. 243. 

58 House Rep. No. 375, 68th Cong., Ist Sess., March 26, 1924. 

54“Investigation ot Executive Agencies of the Government,” Report No. 12 
of Senate Committee pursuant to Senate Resolution No. 217 (74th Cong.) 75th 
Cong., Ist Sess., pp. 53-54 (1937). 
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gon Act,®® increased the capital stock of the Inland Waterways Cor- 
poration from $5,000,000 to $15,000,000 and extended government serv- 
ice to tributaries of the Mississippi River not including the Ohio River. 
Congress professed adherence to its purpose as expressed in the Inland 
Waterways Corporation Act of ultimately transferring the government 
operation to private hands, but it expressed its policy as being to con- 
tinue government operation of the barge lines until navigable river 
channels, adequate terminal facilities, and satisfactory joint rates with 
rail carriers had been established, and until private parties were ready 
and willing to engage in common carrier service upon the Mississippi 
River and its connecting streams. 

Feeling that a privately operated barge service could not be suc- 
cessful until a more comprehensive line of joint rail-barge rates was es- 
tablished, Congress, by the Denison Act, gave the Commission the au- 
thority and duty of: granting any water carrier or prospective water 
earrier on the Mississippi or its tributaries, upon a proper showing, 
a certificate of public convenience and necessity. The Act provided that 
after granting such certificate, the Commission was to direct all com- 
mon carriers and their connections to join with such certificated water 
earrier in the establishment of through routes and joint rates, and was, 
in such order, to fix the reasonable minimum differentials between the 
all-rail and rail-water rates, which could be changed from time to time 
by order of the Commission or by agreement of the rail and water car- 
riers concerned. The Commission was also given power to require the 
carriers involved to enter into negotiations for the division of the joint 
rail-water rates. The Commission was further authorized to hold 
hearings either upon complaint or upon its own motion to determine the 
reasonableness or lawfulness of joint rail-water rates or the divisions 
thereof, as well as the reasonableness of the differentials between the 
all-rail and rail-water rates. This provision applied to the Inland 
Waterways Corporation as well as to private corporations. 

Shortly after the passage of the Denison Act, the Commission in- 
stituted a proceeding for the purpose of securing the views of interested 
parties with respect to the meaning and purpose of the Act and the 
procedure to be followed under it. The Commission later rendered a 
written report®® in which it concluded, among other things, that the 
new Act contemplated that an order directing the establishment of 
through routes and joint rates should issue either contemporaneously 
with or immediately after the granting of the certificate of public con- 
venience and necessity, even though a full hearing could not be had prior 
to the issuance of the order. 

Three of the Commissioners, in separate expressions, expressed a 
doubt as to the constitutionality of the procedure set up by the Act 
for prescribing through routes and joint rates. Eventually, suit was 
brought by certain railroads to set aside an order of the Commission 





5545 Stat. L. 978, c. 891. 
56 Procedure under Barge Line Act, 148 1. C. C. 129 (1928). See also I. C. C. 
Ann. Rep., 1929, p. 78. 
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wherein differential joint rates had been prescribed without prior hear. 
ings having been held, and the question of the constitutionality of the 
Act came before the Supreme Court. The Department of Justice assumed 
the burden of defending the Commission’s order and, despairing of 
upholding it under an interpretation requiring rates to be established 
without a hearing in accordance with what seems to have been the intent 
of Congress when the Act was passed, took the position on behalf of the 
Government and the Commission that if the Commission’s order had 
been protested or complained of prior to the effective date of the order, 
the Commission would have had to afford, and would have afforded, op- 
portunity for a full hearing before the rates became effective. Basing its 
decision on this construction of the Act, the Supreme Court upheld the 
order of the Commission on the ground that the railroads had not ex- 
hausted their remedy before the Commission of making such timely 
protest or complaint.5” ’ 

While this interpretation of the Denison Act may have saved it 
from being held unconstitutional, it made subsequent administration of 
the law cumbersome and unsatisfactory, and the procedure not at all 
what had been contemplated when the Act was passed. While the Act 
was originally intended to provide a more expeditious procedure for 
the prescription of joint rates between rail and water carriers, the in- 
terpretation placed on it by the Court largely nullified that intent. At 
the same time, however, during the six years which elapsed from the 


passage of the Act to the date of the Supreme Court’s decision, the 
Inland Waterways Corporation, along with other barge lines, had se- 
cured participation in thousands of joint rates with rail carriers, which 
had been one of the chief objectives of the law, and after 1934 interest 
in the Denison Act gradually diminished.®* 


57 United States v. Illinois Central R. Co., 291 U. S. 457 (1934). 
58Cf. I. C. C. Ann. Rep., 1934, p. 30. For a more complete history of the 
Denison Act, see Hosmer, “The Denison Act: An Experiment in Administrative 


= 10 I. C. C. P. J. 1007 (1943), on which the above discussion has been largely 
ased. 
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5. 


History of United States Shipping Board and United States 
Maritime Commission 


Shortly before the decision which marked the beginning of the 
end of the Denison Act, Congress passed additional legislation affecting 
the regulation of water carriers by the other agency which had been 
entrusted with such regulatory control, the United States Shipping 
Board. This legislation was the Intercoastal Shipping Act, 1933.5° 

One result of the opening of the Panama Canal had been to stimu- 
late intercoastal water transportation. However, not until after a large 
fleet built by the government during the war period was made avail- 
able to private operators in 1920, and a subsequent decrease in foreign 
commerce, did vessels in large number enter and remain in the inter- 
coastal trade.” The Shipping Act, 1916, had failed to improve ma- 
terially the competitive situation, and intercoastal commerce was con- 
tinually characterized by bitter and intense competition. Conferences 
regularly were formed, only to break down, and rate wars were fre- 
quent.* In 1933, therefore, Congress took a step toward correcting this 
situation. 

The Intercoastal Shipping Act, 1933, applied only to common and 
contract carriers by water operating in intercoastal commerce through 
the Panama Canal, and required such carriers to file with the United 
States Shipping Board and keep open to public inspection their actual 
rates, rather than their maximum rates only, and to adhere strictly to 
such rates. For the first time, prior notice of reductions in rates was 
made necessary, the new act requiring thirty days’ notice of any rate 
change.** The Shipping Board was also given power to enter upon 
a hearing concerning the lawfulness of any rate so filed with it, and, 
pending such investigation, to suspend such rate for a period not ex- 
ceeding four months. 

The Shipping Act, 1916, had given the Board the power to prescribe 
maximum reasonable rates, but not to prescribe minimum reasonable 
rates. This was not changed by the Intercoastal Shipping Act; even 
with respect to intercoastal carriers the Board could prescribe only 
maximum reasonable rates. 

In 1938, however, after the Shipping Board had been superseded by 
the United States Maritime Commission,** Congress extended the pro- 
visions of the Intercoastal Shipping Act requiring the filing of actual 
rather than maximum rates, to cover, in addition to common and con- 
tract carriers in the intercoastal trade, common carriers operating coast- 


59 47 Stat. L. 1425, c. 199. 

60 Jntercoastal Investigation, 1935, 1 U.S. S. B. B. 400, 404 (1935). 

61 See Intercoastal Rates of Nelson S. S. Co., 1 U.S. S. B. B. 326, 328 (1934). 

62 See [ntercoastal Investigation, 1935, 1 U. S. S..B. B. 400, 441-445 (1935). 
_ 883 1n 1933, the Shipping Board lost its independent status and became a bureau 
in the Department of Commerce. (Executive Order No. 6166, June 10, 1933.) In 
1934 the Federal Coordinator recommended the transfer of the functions of the 
new bureau to the Interstate Commerce Commission, but in the Merchant Marine 
Act of 1936 (49 Stat. L. 1985, c. 858), Congress created the United States Maritime 
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wise and on the Great Lakes, and bestowed on the Maritime Commission 
the power to prescribe ‘‘maximum or minimum, or maximum and min- 
imum’’ rates, except that the minimum-rate provision was restricted 
so as not to apply to carriers on the Great Lakes.** The granting of 
this minimum-rate power was directly due to the failure of the con- 
ference method of self-regulation in the coastwise and intercoastal trade, 

The regulatory authority that the federal government exercised 
over water carriers thus continued to be divided between the Maritime 
Commission and the Interstate Commerce Commission. The Maritime 
Commission had authority over the port-to-port rates of both common 
and contract carriers engaged in the intercoastal trade, and over the 
port-to-port rates of common carriers engaged in the coastwise and 
Great Lakes trade. It could prescribe both maximum and minimum 
rates, except that the minimum rate power did not extend to carriers 
on the Great Lakes. On the other hand, the Interstate Commerce Com- 
mission had authority over water carriers controlled by railroads to 
about the same extent that it had over railroads, including authority 
to fix both maximum and minimum rates. It also had jurisdiction 
over common earriers engaged in transportation ‘‘ partly by railroad and 
partly by water when both are used under a common control, manage- 
ment or arrangement for a continuous carriage or shipment,’’ which 
included, among other things authority to prescribe maximum, but 
not minimum, joint rail-water rates. Port-to-port rates of water car- 
riers on the inland waterways were as yet wholly unregulated. 


6. 


The Beginning of Comprehensive Regulation— 
The Transportation Act of 1940 


During the years following the World War, the business of water 
transportation, largely due to vast public expenditures for waterway 
improvements,® expanded enormously. From 1920 to 1930, inter- 
coastal traffic via the Panama Canal grew from 1,372,000 to 10,490,000 
long tons; coastwise domestic traffic from 47,260,000 to 117,821,000 net 
tons; traffic on the lower Mississippi River from 2,874,000 to 9,178,000 





63 (Cont'd.) Commission and transferred all the functions, powers, and duties 
of the United States Shipping Board Bureau of the Department of Commerce to 
the new Maritime Commission, providing, however, that, 


“After the expiration of two years from the effective date of this Act, 
the President is authorized to transfer, by executive order, to the Interstate 
Commerce Commission any or all of the regulatory powers, regulatory duties, and 
regulatory functions which, by this title, are vested in the United States Mari- 
time Commission.” 


ia sentence, however, was stricken by the Act of June 23, 1938. (52 Stat. L. 953, c. 


. 64 Act of June 23, 1938, 52 Stat. L. 953, 964, c. 600. See also Columbia Transp. 


Co. Contract Carrier Application, 260 1. C. C. 135, 138-139 (1944). 
65 “Regulation of Water Carriers,” 50 Y. L. J. 654, 656 (1941). 








vater 
rway 
nter- 
),000 
) net 


3,000 


juties 
ce to 


Act, 
rstate 
;, and 
Mari- 


53, c. 


ransp. 








MARCH, 1945 571 





—_— 


net tons; and on the Ohio River from 9,382,000 to 22,337,000 net tons.®* 
The resulting increase in competition with railroads, particularly dur- 
ing the economic depression of the 1930’s, brought increasing agitation 
on the part of the rail carriers for comprehensive regulation of their 
water carrier rivals.®* 

Nor were the railroads alone in their complaint. The Interstate 
Commerce Commission was finding difficulty in reconciling the inter- 
ests of a regulated railroad industry with those of a growing, unreg- 
ulated and subsidized water carrier industry,®* and, moreover, several 
of the water carriers themselves, particularly among the common car- 
riers, Were coming to consider government regulation a possible solution 
for the discriminatory practices and rate wars recurrent within the 
industry.*® These factors, among others, led the Federal Coordinator 
of Transportation, in 1934, to recommend to Congress the federal reg- 
ulation of water carriers,” and thereafter, in its annual reports, the 
Interstate Commerce Commission endorsed that recommendation,” tak- 
ing the position that— 


‘«* * * a] important forms of transportation should be under sim- 
ilar Federal regulation; that, to ensure equal and impartial reg- 
ulation, responsibility should be centered in a single agency; and 
that because of long experience and the scope of its present duties, 
the Commission is the logical agency for this purpose.’’™ 


This recommendation met with congressional acceptance, and the sub- 
stance of it was ultimately enacted in the Transportation Act of 1940, 
which, for the first time, subjected both common and contract carriers 


66]. C. C. Ann. Rep., 1931, pp. 98-99. 

67 “Regulation of Water Carriers,” 50 Y. L. J. 654, 656 (1941); Proposed In- 
creases in Freight Rates and Charges, 178 |. C. C. 539, 573-574 (1931). 

68 See, for example, Sugar Cases of 1933, 195 I. C. C. 127, (1933), order upheld, 
Mississippi Valley Barge Line Co. v. United States, 292 U. S. 282 (1934). See also 
Fourth Report of Federal Coordinator of Transportation, H. Doc. No. 394, 74th 
Cong., 2d Sess., pp. 8-14 (1935). 

69 Second Report of Federal Coordinator of Transportation, Sen. Doc. No. 152, 
73d Cong., 2d Sess., pp. 10-11, 102, 164-169 (1934). “It appears that this plan of 
‘self-regulation’ by the industry under the supervision of the Shipping Board, with- 
out vesting in the latter the authority to prescribe actual or minimum rates, has 
been on the whole unproductive of satisfactory results. Except as restricted by 
conference agreements the carriers have been at liberty to charge any rates lower 
than the maximum rates filed with the Board which they choose to apply, and 
to extend unauthorized preference to shippers as an inducement for their traffic.” 
Ibid, p. 164. A measure of minimum rate power was, however, given the Mari- 
time Commission in 1938. 

70 [bid, p. 11. 

71 See, for example, I. C. C. Ann. Rep., 1937, p. 105. “Regulation of Water 
Carriers,” 50 Y. L. J. 654, 656 (1941). 

72 Letter dated March 20, 1939, addressed by Commissioner Joseph B. East- 
man, as Chairman of Legislative Committee of the Interstate Commerce Com- 
mission, to Chairman Lea, of the House Committee on Interstate and Foreign 
Commerce. See also I. C. C. Ann. Rep., 1940, pp. 14-15. 

7354 Stat. L. 898, c. 722. 
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by water in interstate or foreign commerce to a comprehensive scheme of 
federal regulation.™ 

This Act, and the lengthy hearings and debates which preceded its 
passage, are matters of too recent date to require detailed summary 
here.© The Act divided the existing Interstate Commerce Act into 
parts, part I containing the provisions pertaining primarily to rail- 
roads and part II those relating to motor carriers,”® and added part III, 
containing the new regulatory legislation with respect to water car- 
riers. 

Under part III the Commission has jurisdiction over transpor- 
tation conducted wholly by water between points in different states, 
whether or not it takes place wholly within the United States. The 
law has been construed as also giving the Commission jurisdiction 
over transportation by water between points in the same state but 
passing through another state."7 Intercoastal and coastwise water serv- 
ice as well as transportation on the inland waterways and Great Lakes 
is, speaking generally, thus subject to the Commission’s jurisdiction. 
Transportation wholly by water between a point in the United States 
and a point outside the United States is not subject to the jurisdiction 
of the Commission unless the traffic is transshipped at a place within 
the United States, and then the Commission’s jurisdiction extends only 
to the movement between the United States point and the place of trans- 
shipment. 

In the case of water-rail or water-truck transportation between 
points in different states, the Commission has jurisdiction over the 
water haul only if it begins and ends at points in the United States. 
In the case of water-rail or water-truck transportation between a point 
in the United States and a point outside the United States, the water 
portion of the transportation is subject to the jurisdiction of the Com- 
mission only insofar as it takes place between two United States points 
prior or subsequent to transshipment at a point within the United States. 

The Act in terms applies to both common and contract carriers 
by water.*® Although the original draft of the Act provided for the 
registration and limited regulation of private carriers so as to prevent 





74 The Transportation Act of 1940 also made numerous amendments, some 
of considerable importance, to the regulatory provisions governing railroads and 
motor carriers. 

75 Summaries of the provisions of the Me ag oy Act of 1940 regulating 
water carriers may be found in I. C. C. Ann. Rep., 1940, pp. 9-13; “Regulation of 
Water Carriers,” 50 Y. L. J. 654, 657-668 (1941); and | at “Regulation of 
Water Carriers” (1940). 

76 The Motor Carrier Act, 1935 (49 Stat. L. 543, c. 498) had given the Inter- 
state Commerce Commission comprehensive regulatory control over interstate 
carriers by motor vehicle. 

77 Cornell Steamboat Co. Contract Carrier Application, 250 |. C. C. 301, 31l- 
313 (1942); 577, 579-583 (1943); order upheld Cornell Steamboat Co. v. United States, 
53 F. Supp. 349 (1943), 321 U. S. 634 (1944). 

78 “Relatively few of the water carriers engaged in transportation subject to 
the Interstate Commerce Act are contract carriers; the great majority have been 
found to be common carriers.” 1. C. C. Ann. Rep., 1944, p. 23. See also “Regula- 
tion of Water Carriers,” 50 Y. L. J., 654, 658 (1941). 
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their encroachment upon the business of common and contract carriers, 
these provisions were not included in the Act as passed.”® 

In general form and substance, part III rather closely resembles 
part II, including the requirement that new operators first secure permis- 
sion to operate from the Commission. A ‘‘grandfather’’ clause en- 
abled a carrier in bona fide operation since January 1, 1940, to obtain 
authority to continue operations without proof of its eligibility to per- 
form a public service or of its indispensability to the shipping public.® 
Common carriers are required to file, publish and adhere to their tariff 
rates and charges. The Commission may prescribe both maximum and 
minimum rates, not only for common carriers by water alone but also 
for joint rail and water service. The Act also reaffirmed in the Com- 
mission the power to require the establishment of joint rail-water rates. 

Contract carriers must establish and observe reasonable minimum 
rates and charges. The Act requires contract carriers to file, post and 
keep open to public inspection, schedules of the minimum rates which 
they actually maintain and charge.* The Commission may require 
them to file copies of their actual contracts, but may not make such 
contracts public save under certain exceptional circumstances. 

The Commission has full authority over consolidations, mergers, 
acquisitions and pooling agreements entered into by water carriers. 
Under the provisions of the Act the Commission requires the filing of 
reports and has prescribed a uniform system of accounts. While in an 
early form the Act also granted the Commission control over the is- 
suance of securities by water carriers, the Act as finally passed contains 
no such authority.*2 Nor does the Commission have any power with 
respect to safety or service matters insofar as water carriers are con- 
cerned, nor over the abandonment or discontinuance of their operations. 

Despite the semblance of an approach to complete regulatory con- 
trol, the present Act nevertheless leaves a great deal of water trans- 
portation free of regulation. As Chairman Joseph B. Eastman said: 





79 See Second Report of Federal Coordinator of Transportation, Sen. Doc. No. 
152, 73d Cong., 2d Sess., p. 44 (1934) 

80 Relatively few applications seeking authority to institute new water-carrier 
operations have been we The vast majority of applications have been under the 
“grandfather” clause. I. C. C. Ann. Rep., 1944, p. 23. 

81 Rates higher less the minimum rates and charges published may be charged 


. other shippers without being filed with the Commission, provided those filed reflect 


the charges actually being collected from some shipper under a contract with such 
shipper. See Administrative Ruling WC No. |, issued by the Commission’s Bureau 
of Water Carriers and Freight Forwarders April 14, 1943. 

82See Second Report of Federal Coordinator of Transportation, Sen. Doc. 
No. 152, 73d Cong., 2d Sess., p. 43 (1934). In “Regulation of Water Carriers,” 50 Y. 
L. J. 654, 668 (1941), the view is expressed that control over the issuance of se- 
curities is “presumably essential to the improvement of economic conditions within 
the industry. Deletion of this provision seems especially regrettable in view of 
the recent /ntercoastal Rate Structure Investigation which revealed serious imprud- 
ence in the financial management of intercoastal carriers.” See /ntercoastal Rate 
Structure, 2 U. S. M. C. 285 (1940). 





I. C. C. PRACTITIONERS’ JOURNAL 





‘*In the final framing of the statute a policy of appeasement seems 
to have been followed to a certain extent, and exemptions were 
granted here and there to reduce the resistance to its passage.’’® 


The Act specifically exempts under certain conditions transportation 
by common or contract carriers of not more than three commodities 
transported in bulk, and of liquid cargoes in bulk in tank vessels. The 
Act also permits the Commission in its discretion to exempt carriers 
performing certain transportation from the requirements of the Act, 
such as contract carriers which the Commission finds to be non-com- 
petitive with other water carriers or with rail or motor carriers; car- 
riers engaged solely in transporting the property of a person owning 
all or substantially all of the carrier’s voting stock; carriers which, if 
regulated, would have to compete at a disadvantage with foreign water 
carriers; carriers operating within the limits of a single harbor; car- 
riers operating small craft; carriers whose vessels carry passengers only 
and which are equipped to carry no more than sixteen passengers; fer- 
ries; salvors; ete. 

Numerous claims for exemption sole these latter provisions of 
the Act have been filed with the Commission. While most of these 
have been denied or dismissed,§* the absolute exemptions provided for 
in the Act have been found to cover such a large portion of the coun- 
try’s water transportation that nothing like comprehensive regulation 
of the industry can be said yet to exist. In addition to the large amount 
of private carriage by water, the most important movements of traffic 
by water are those of coal, petroleum, grain, iron ore and other com- 
modities moved in bulk from port to port, and the transportation of 


these commodities is largely exempt.®® As the Commission has pointed 
out: 


‘‘This situation tends to permit destructive competition and may 
prove to be an obstacle to effective regulation.’’*¢ 


88 Address before the Maritime Association of the Port of New York, Jan. 
28, 1941. See also Cong. Rec., Sept. 9, 1940, p. 17850: “The conferees felt that these 
more liberal amendments should be adopted at this time, on the theory that if ex- 
perience should show that more extensive regulation is necessary, that can be ac- 
complished at a future time.” 

841. C. C. Ann. Reps. 1941, p. 28; 1942, p. 139; 1943, p. 130; 1944, p. 101. 

85]. C. C. Ann. Reps., 1942, p. 141; 1943, pp. 128-129; 1944, p. 20. In 1943, 
86,557,000 tons were handled by all carriers—common, contract and private—on the 
Mississippi River System (excluding foreign and coastwise commerce), according 
to the reports of the Corps of Engineers, United States Army. Reports of common 
and contract water carriers filed with the Interstate Commerce Commission show 
that 18,111,000 tons were transported by such carriers, leaving 68,446,000 tons, or 
80 percent, handled by unregulated private water carriers and carriers all of whose 
transportation services are exempt from regulation under part III. 

6 |. C. Ann. Rep., 1943, p. 129. In its 1942 Annual Report, the Commission 
said, “Many of the difficult problems in connection with the determination of ap- 
plications are due to the wide scope of the exemptions provided in part III, and 
a number of these problems have yet to be solved.” (p. 143.) 
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eems In the words of Mr. George E. Talmage, Jr., Director of the Commis- 
a sion’s Bureau of Water Carriers: 

. ‘““The exemptions in the Act * * * were not drawn as a coherent 
ation whole but represent a patchwork which conflicts, overlaps, and in 
lities some instances may seriously imperil sound regulation of trans- 

The portation by water.’’§? 

Tiers : 
Act, The following observations by a writer in this field also deserve at- 
com- tention : 

car- 


Be ‘‘Lack of control over private carriage and the great number of 
h ng absolute exemptions under the Act present the Commission with its 
two most immediate regulatory problems. If the Commission fixes 





minimum rate levels too high or by other means makes for-hire car- 
a riage too costly, large industrial shippers may turn to private car- 
yw riage; if the Commission’s standards are lax, private carriers and 
- for-hire carriers specifically exempted by the Act may be able to en- 
eroach upon the business of the regulated carriers. Either result 
h of would jeopardize two of the policies Congress intended the Com- 
ie mission to effectuate: an adequate common carrier service and 
sion sound economic conditions within the industry.’’®* 
ition The probable seriousness of these broad exemptions in part III 
ount led the Commission in 1944 to undertake a study of the problems pres- 
-affic ent in regulating domestic water transportation. One of the purposes of 
com- this study is to determine the effects, whether harmful or otherwise, of 
n of these exemptions on the functioning of the industry as a whole and on 
nted the national transportation system. In its Annual Report for 1944, 
the Commission said : 
may “‘Tf we find that removal or modification of the statutory exemp- 
tions, or any of them, is necessary in the public interest, appropri- 
ate recommendations will be made to the Congress.’’®® 
Jan. The Transportation Act of 1940 repealed the Shipping Act, 1916, 
these and the Intercoastal Shipping Act, 1933, administered by the Mari- 
f ex- time Commission, insofar as they provided for the regulation of, or 
- the making of agreements relating to, water transportation brought 
within the jurisdiction of the Interstate Commerce Commission under 
1943, part III. Therefore, because of the exemptions in part III, some 
) the water transportation remains subject to the jurisdiction of the Mari- 
ding time Commission. Since the Denison Act accomplished nothing which 
oem could not be accomplished as effectively under the provisions of the 
;, or new part III, that Act was also repealed.® 
hose 
87 Address before the Annual Meeting of The Associated Traffic Clubs of 
sion America, October 22, 1941. See also Mr. Talmage’s address before the Annual Meet- 
 ap- ing of the Mississippi Valley Association, October 28, 1941. 
and = — of Water Carriers,” 50 Y. L. J. 654, 668 (1941). 
p. 





90 See Hosmer, “The Denison Act: An Experiment in Administrative Law,” 
10 1.C. C. P. J., 1007, 1031 (1943). 


I. C. C. PRACTITIONERS’ JOURNAL 





152, 73d Cong., 2d Sess., pp. 12-13 (1934). See also 1. C. C. Ann. Rep., 1940, p. 15. 





Because the nature of the operations of the country’s water car- 


riers has been greatly altered by war conditions, the new activities of 
the Commission under the water carrier provisions of the 1940 Act 
have had little opportunity for trial.‘ What will be the result of these 
new and extensive regulatory controls over the water carrier indus- 
try can not yet be known, but it is interesting, in conclusion, to read 
what the Federal Coordinator, in 1934, anticipated would be the result 
of such comprehensive regulation : 


‘*Practical difficulties in regulation will no doubt be encoun- 
tered. This is true of all regulation, and particularly is it true 
where contract and private carriage are large factors. The con- 
trol exercised over the common and contract carriers will no doubt 
mean the stabilization of rates on a somewhat higher level than 
has obtained, on the average, in recent years. This should be frank- 
ly recognized. It may furnish an incentive for greater use by 
large industries of their own shipping facilities. On the other 
hand, the prohibition against industrially owned boats carrying 
the traffic of others will have a contrary effect. Supervision will ex- 
tend into a new and not very well explored field, and unforeseen 
obstacles will be met. A perfect initial act or administration of 
it is not [to] be expected. Many modifications and amplifications 
are likely to prove necessary with experience. There is, however, 
no good reason for believing that regulation cannot be made to 
work ; and it appears that public opinion is ready for the trial. 

‘*As already indicated, an important probable result is im- 
proved relations and a greater degree of correlation between the 
rail and water carriers. There is at present an interchange of 
traffic between them which is substantial in volume, but there is 
much room for improvement. A stabilized water carrier industry, 
such as is sought to be achieved, can enter into arrangements which 
will make for easier quotation of through charges and for through 
billing. By this means the complexities which now attend the 
movement of traffic through the ports, where drayage, accessorial, 
and other charges are uncertain and varying quantities, could be 
diminished very considerably. A coordination in the use of ter- 
minal facilities may also result, which would make possible sub- 
stantial economies, and at the same time ship and rail connections 
could be made with greater certainty and better timing than is 
generally possible now.’’?? : 





91See I. C. C. Ann. Reps., 1941, pp. 6-7; 1942, p. 142. 
92Second Report of Federal Coordinator of Transportation, Sen. Doc. No. 
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Jurisdiction Over Prejudice Against Interstate 
and Intrastate Rates 


By Warren H. WAGNER 


Jurisdiction over the different kinds of discrimination’ between 
freight rates applicable in connection with the several types of com- 
merce is now fairly well established. Generally, the different kinds of 
discrimination referred to are: (1) Discrimination where both the 
prejudicial and the preferential rates apply to interstate commerce. 
(2) Discrimination where both rates apply to intrastate commerce. 
(3) Discrimination against interstate commerce by intrastate commerce. 
(4) Discrimination against intrastate commerce by interstate commerce. 

Question arises whether the Interstate Commerce Commission or 
a given state commission has jurisdiction over the particular kind of 
discrimination. Jurisdiction over the kinds of discrimination listed 
will be discussed in the sequence stated above. Jurisdiction over the 
fourth kind of discrimination referred to—discrimination against in- 
trastate commerce by interstate commerce—is of most interest, and 
constituted the inspiration for this memorandum. 


Discrimination Against Interstate Commerce by Interstate Commerce 
is Within the Jurisdiction of the Interstate Commerce Commission 


That the Interstate Commerce Commission has exclusive juris- 
diction over rate discrimination against interstate commerce by inter- 
state commerce is so universally recognized that it is deemed unnecessary 
to discuss it here further than to indicate that section 2 of the Inter- 
state Commerce Act prohibits discrimination between persons in the 
performance of like service under substantially similar circumstances 
and conditions; and section 3 of that act makes it unlawful for a car- 
rier to prefer one shipper and prejudice another. Both of those pro- 
visions embrace interstate commerce versus interstate commerce. 


Discrimination Between Intrastate Rates is Within the 
Jurisdiction of State Authorities 


Where one intrastate rate is alleged to be prejudicial as compared 
with another intrastate rate, obviously the state authority only has juris- 
diction to remove the prejudice. 





1 Under the Interstate Commerce Act the term “discrimination” is used in sec- 
tion 2; in section 3 (1) the terms “prejudice” and “preference” are used; and in sec- 
tion 13 (4) all three of those terms are used. It should be borne in mind that the 
words “discrimination” and “preference” and “prejudice” have been used countless 
times both by the courts, state legislatures, and by the Interstate Commerce Com- 
mission, as interchangeable. Only in recent years has even that Commission attempt- 
ed precision in the use of these words, as relating to differing matters of substance. 
When strict terminology is desired by the Interstate Commerce Commission, the 
particular terms are used in connection with the particular sections under consid- 
eration. For present purposes the terms will sometimes be used interchangeably. 
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The Interstate Commerce Commission has no jurisdiction over such 
discrimination. Railroad Comm. of Louisiana v. Aransas Harbor 
Term. Ry. Co., 64 I. C. C. 248, 250. In other words, the relation be- 
tween intrastate rates, as such, is not a matter within the jurisdiction 
of the Interstate Commerce Commission. Surcharges on Intrastate Traf- 
fic Within Ohio, 196 I. C. C. 163, 164. 


The Interstate Commerce Commission Has Jurisdiction Over 
Discrimination Against Interstate Commerce by 
Intrastate Commerce 


By the amendments of 1920, the Interstate Commerce Commission 
was given specific authority to increase intrastate rates where they 
cause a burden upon interstate commerce or are prejudicial to persons 
engaged in interstate commerce. That applies no matter whether those 
intrastate rates were carrier made or were prescribed by state authority. 
Section 13 (3) and (4) of the Interstate Commerce Act. Before the en- 
actment of those provisions, the Supreme Court of the United States, 
in the so-called Shreveport Case, had recognized substantially similar 
authority under section 3 of the original act. Houston & Texas Ry. Co. 
v. United States, 234 U. S. 342. 

But, in this connection, note the specific proviso in Section 216(e) 
of Part II of the Interstate Commerce Act, which deprives the Commis- 
sion of power to prescribe or in any manner regulate an intrastate 
motor carrier rate for the purpose of removing discrimination against 
interstate commerce. 


The Interstate Commerce Commission Has No Jurisdiction Over Dis- 
crimination Against Intrastate Commerce by Interstate Commerce 


Discrimination against intrastate commerce by interstate commerce 
ean arise in two ways: (1) Rates applicable from or to points outside 
the state being lower than rates within the state; and (2) rates between 
points in the same state on traffic moving in part outside the state being 
lower than rates within the state. Neither of those two types of dis- 
crimination can he corrected by the Interstate Commerce Commission. 
The Commission has so’ held in a long line of cases. 

The decision of the Commission in Mutual Creamery Co. v. Ameri- 
can Ry. Express Co., 132 I. C. C. 207, 211, is often cited and quoted as 
authority for the position that the Interstate Commerce Commission has 
no jurisdiction over prejudice against intrastate commerce by inter- 
state commerce. Quoting rather lengthily from that decision: 


‘Under the provisions of section 3 (1), which in their present 
form were part of the original act, our authority to deal indirectly 
with intrastate rates of an interstate carrier subject to the act 
for the purpose of removing undue prejudice to the interstate com- 
merce of persons and localities has been upheld. Houston & Texas 
Ry. v. United States, 234 U. 8. 342; Ill. Cent. R. R. Co. v. Public 
Utilities Comm., 245 U. S. 493. But section 13 (4), added by the 
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Transportation Act, 1920, makes specific provision with respect to 
interstate-intrastate rate maladjustments, and upon it the present 
question therefore turns. It empowers us, in cases of ‘undue or un- 
reasonable advantage, preference, or prejudice as between persons 
or localities in intrastate commerce on the one hand and interstate 
or foreign commerce on the other hand, or any undue, unreasonable 
or unjust discrimination against interstate or foreign commerce, 
which is hereby forbidden and declared to be unlawful,’ to pre- 
scribe rates which will remove such advantage, preference, preju- 
dice, or discrimination. Under its provisions our authority to 
deal directly with intrastate rates and fares in order to remove 
undue prejudice to or unjust discrimination against interstate com- 
merce has been upheld. Wisconsin R. R. Comm. v. C., B. & Q. 
R. R. Co., 257 U. S. 563; New York v. United States, 257 U.S. 591. 

‘‘The cases cited are of immediate interest, for the reason that 
the power and duty of the states in respect of intrastate commerce, 
reserved to them by the Constitution and expressly excluded from 
our powers under the interstate commerce act, are left undisturbed. 
The coexisting Federal power over the relationship of interstate 
rates and intrastate rates may be exercised in direct operation upon 
intrastate rates only to the extent necessary for effective regulation 
of interstate or foreign commerce. In Texas v. Eastern Tezas R. R. 
Co., 258 U. S. 204, 217, it was said with reference to our power to 
authorize abandonment of intrastate operations by a railroad located 
entirely within a single state: 


‘< ‘Tf paragraphs 18, 19 and 20 (of section 1 of the act) 
be construed as authorizing the Commission to deal with the 
abandonment of such a road as to intrastate as well as inter- 
state and foreign commerce, a serious question of their con- 
stitutional validity will be unavoidable. If they be given a 
more restricted construction, their validity will be undoubted. 
.... Being amendments of the Interstate Commerce Act they 
are to be read in connection with it and with other amendments 
of it. As a whole these acts show that what is intended is to 
regulate interstate and foreign commerce and to affect intra- 
state commerce only as that may be incidental to the effective 
regulation and protection of commerce of the other class.’ 
‘“‘The court’s remarks are applicable to the provisions of sec- 

tion 13 (4). There is not to be imputed to Congress an intention 
to transcend its constitutional powers unless the section in question 
is not reasonably susceptible of any other interpretation, which 
manifestly is not the case. Only in a strained sense could it be 
said that the removal of undue prejudice to or unjust discrimina- 
tion against intrastate commerce resulting from a difference in levels 
of interstate and intrastate rates is necessary for the effective reg- 
ulation of interstate commerce, and certainly the effective protection 
of interstate commerce calls for no such action. The Interstate 
Commerce Act should not be broadly construed to empower this 
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Commission to take action against rate adjustments for purposes 
which are primarily of intrastate concern and are not essential to 
the proper regulation of either interstate or foreign commerce. 

‘‘Our conclusion is that an issue of undue prejudice to intra- 
state commerce and undue preference of interstate commerce, and 
of unjust discrimination against intrastate commerce, is not within 
the purview of the act we administer, and we so find. Accordingly, 
no consideration will be given to any of the evidence touching that 
issue.’’ 


While the above discussion relates in most part to section 13 (4), it ap- 
plies with equal force to the provisions of section 3 (1). Issues under 
the latter section were embraced by that proceeding. 

Holdings to similar effect have also been made by the Commission 
in Producers Refining Co. v. M. K. & T. Ry. Co., 80 I. C. C. 339; Alco- 
holic Liquors from Twin Cities to Fargo, N. Dak., 238 I. C. C. 555, 557; 
Explosives between California and Arizona, 223 I. C. C. 179, 182; 
Kittle Mfg. Co. v. Atchison, T. & 8. F. Ry. Co., 177 I. C. C. 285, 286; 
Anchor Storage Co. v. Alton R. Co., 211 I. C. C. 307, 309; Asphalt from 
Texas to Louisiana, 209 I. C. C. 358, 356; Basic Dolomite, Inc. v. Ann 
Arbor R. Co., 203 I. C. C. 378, 380; Malt Liquors from New Orleans to 
Texas Points, 227 I. C. C. 439, 446; Consolidated Stone Cases, 200 I. 
C. C. 65, 120; Dewey Portland Cement Co. v. Alton & E. R. Co., 176 
I. C. C. 671, 682; Wrought Iron Pipe from Memphis to Ark., La., and 
Tex., 237 I. C. C. 161, 168; Intrastate Rates on Fluxing Stone in Ohio, 
241 I. C. C. 701, 709; Pittsburgh, L. @ W. R. Co. Practices, 227 I. C. C. 
73, 119; Port of New York Authority v. A., T. & 8. F. Ry. Co., 144 
I. C. C. 514, 5385; Andy’s Ridge Coal Co. v. Southern Ry. Co., 18 I. C. C. 
405, 407. 

In this connection, it is of interest to note action in conflict with 
those holdings in the decision of the whole Commission in Western 
Coal Rates, 80 I. C. C. 383, 398, 414. (June 16, 1923). That decision con- 
tains two instances where discrimination against intrastate commerce 
by interstate commerce was required to be removed. The two instances 
are, to paraphrase the findings: (1) The present rates on coal to destina- 
tions in Colorado from Wyoming producing points—the Rock Springs- 
Kemmerer and Hanna districts—are unduly preferential of those 
Wyoming producing points and prejudicial to Colorado producing 
points—Walsenburg district—shipping to destinations in Colorado. 
(80 I. C. C. 398). That is, interstate commerce into Colorado is preju- 
dicial to intrastate commerce in Colorado. And (2) The present rate 
on coal from Sheridan, Wyo., to Billings, Mont., is preferential of Sher- 
idan, Wyo., and prejudicial to Red Lodge, Mont. (80 I. C. C. 414). That 
is, interstate commerce into Montana is prejudicial to intrastate com- 
merce within Montana. It is significant that nowhere in the decision,? 
is the question of jurisdiction discussed, and there is no dissenting opin- 


2 The two situations referred to can only be found by a close following of the 
geography embraced by Western Coal Rates. 
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ion. It is further significant that fifty pages earlier in the same volume, 
and eight days prior to the decision in Western Coal Rates, Division 1 
(Commissioners McChord, Aitchison, and Lewis) specifically held that 
the Commission has no authority under the law to pass upon intrastate 
rates except where they are shown to be prejudicial to interstate com- 
merce. Producers Refining Co. v. M., K. & T. Ry. Co., 80 I. C. C. 339, 


State Commissions Have Jurisdiction Over Discrimination Against 
Intrastate Commerce by Interstate Commerce. 


As just stated the Interstate Commerce Commission does not have 
jurisdiction over discrimination against intrastate commerce by in- 
terstate commerce. Question then arises whether state authorities have 
such jurisdiction. The Supreme Court of the United States has held 
that state authorities have jurisdiction over such discrimination. 

In Bell Telephone Co. v. Pennsylvania Pub. Util. Com., 309 U. 8. 
30, decided by the Supreme Court January 29, 1940, the Public Utility 
Commission of Pennsylvania had required the telephone company to 
revise its intrastate toll rates for distances exceeding 36 miles so as to 
conform to rates charged for comparable distances for interstate serv- 
ices. The Pennsylvania Commission had found that the rates charged 
for long distance service in Pennsylvania were higher than the inter- 
state rates for similar facilities for a like or greater distance, and that 
that constituted an unreasonable discrimination against intrastate com- 
merce in violation of section 304 of the Public Utility Law of Pennsyl- 
vania. The Superior Court of Pennsylvania affirmed the order of the 
Public Utilities Commission, and the Supreme Court of the United 
States, in a per curiam decision, found nothing wrong with the decis- 
ion of the lower court. 

Section 304 of the Pennsylvania Public Utility Law (which may be 
considered representative of similar laws in most other states) provides 
that no public utility shall, as to rates, make or grant any unreasonable 
preference or advantage to any person, or subject any person to any 
unreasonable prejudice or disadvantage. It is interesting to note that 
section 1402 of that same law provides that ‘‘the provisions of this act, 
except when specifically so provided, shall not apply, or be construed to 
apply, to commerce with foreign nations, or among the several states, 
except in so far as the same may be permitted under the provisions of 
the Constitution of the United States and the acts of Congress.’’ 


Conclusion 


Jurisdiction over the various types of discrimination may therefore 
be summarized as follows: If the discrimination is against interstate 
commerce the Interstate Commerce Commission has jurisdiction; and 
if the discrimination is against intrastate commerce the state authority 
has jurisdiction. In both instances, it matters not whether the discrim- 
ination is brought about by interstate or intrastate rates. 





Official Notice 


By Warren H. WaAGNER* 


Though the Interstate Commerce Commission has been function- 
ing for 58 years and hundreds of its cases have been litigated in the 
various courts of the United States, there still exists a pronounced con- 
trarity of opinion as to what may or may not be officially noticed by 
the Commission. 

If Congress should enact section 7 (d) of Senate 7 and H. R. 1203 
of the present session of Congress, which are often referred to as the 
American Bar Association Administrative Procedure Bill, additional 
confusion and litigation will unquestionably follow. That section reads: 


Record. The transcript of testimony and exhibits, together 
with all papers and requests relating to the hearing or issues, shall 
constitute the exclusive record for decision in accordance with sec- 
tion 8 and be made available to the parties. The taking of official 
notice as to facts beyond the record shall be unlawful unless the 
parties shall both be notified of the facts so noticed and accorded 
an opportunity to show the contrary. 


For example, would a letter written after the hearing requesting the 


Commission to take notice of findings of fact in another decision of the 
Commission rendered before or after the close of the hearing, become 
a part of ‘‘the exclusive record’’ in the proceeding, under the first 
sentence just quoted; and be immune from criticism because not beyond 
that record under the second sentence just quoted? 

Notwithstanding the exhaustive literature on the subject, the un- 
settled state of the law of official notice, so far as applied to the Com- 
mission, is illustrated by the decision of the Commission just released, 
(March 13, 1945) in No. 28813, Summer & Co. v. Erie R. R. Co., and its 
two sub-numbers. In the decision of that case three Commissioners con- 
curred in part; one Commissioner concurred in part and dissented in 
part; and another Commissioner dissented. It appears to have been 
necessary to call in Commissioner Johnson (Director of the Office of 
Defense Transportation) to participate in the decision of the proceed- 
ing. 

The Attorney General’s Committee on Administrative Procedure 
in its study in connection with the Interstate Commerce Commission, 
Monograph No. 24, Volume 1, page 81, issued during 1940, devotes 10 
pages to the subject of ‘‘ Judicial or Official Notice.’’ Again, the Final 
Report of the Attorney General’s Committee on Administrative Pro- 
cedure also dwells upon official notice, a quotation from which is made 
in footnote 8 of the decision of the Commission, set forth hereinafter, 


_. *Former President, Association of Intetstate Commerce Commission Prac- 
titioners. 
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and is cited by the Supreme Court as indicated later in the quotation 
from the Commission’s report in the Summer Case. 

Under date of September 8, 1944, the Board of Investigation and 
Research transmitted to the President and the Congress a report of its 
study of Practices and Procedures of Governmental Control of Trans- 
portation. That has been published as House Document 678, 78th 
Congress, second session. In that document there is an exhaustive study 
concerning ‘‘Official Notice in the Work of the Interstate Commerce 
Commission.’’ (Pages 200 to 235; and summarized under the title ‘‘The 
Problem of Official Notice’’ on pages 70 to 78). The ‘‘conclusions’’ ap- 
pearing on pages 233-235 of that report are of interest here, and are 
quoted : 


‘‘First. The Commission should encourage independent re- 
search by Commissioners and staff in connection with formal pro- 
ceedings. Regulatory policies are determined primarily in formal 
proceedings in which many interests affected are not directly rep- 
resented. It is the duty of the Commission to protect the public and 
those groups which cannot normally protect themselves, and in the 
performance of this duty the Commission has need of information - 
beyond that which the parties in the ordinary case will present for 
its consideration. 

Second. Opportunity for full and fair hearing should at all 
costs be preserved. A fair hearing includes opportunity to meet 
in the appropriate fashion all materials that the tribunal consid- 
ers. Where research after the hearing is required, and extra- 
record materials are used in arriving at a decision, it is highly de- 
sirable for these materials to be set forth in a proposed report, for 
parties may then meet those materials with exceptions, briefs, and 
oral arguments. Any aggrieved party may also demonstrate the 
need for cross-examination or rebuttal evidence; it will be a matter 
of judgment in any case whether or not the hearing must be re- 
opened to allow cross-examination or rebuttal evidence, or whether 
rebuttal argument and explanation will be sufficient. If there is no 
proposed report, or the Commission uses extra-record materials 
after the proposed report is issued, the Commission should set 
out fully in its final report any materials so used, in order that 
the parties may have adequate opportunity to file a petition for 
rehearing. With petitions for rehearing the parties may meet the 
new materials through argument and explanation, or may show 
need for reopening the hearing for evidence and cross-examination, 
and in any case where the showing is sufficient the petition should of 
course be granted. 

Third. Independent research after hearing will ordinarily be 
most useful, and should be used more freely, to secure legislative 
facts, that is, general facts which bear upon questions of law and 
policy. Legislative facts are to be distinguished from adjudica- 
tive facts, which are the facts having to do with the immediate par- 
ties, their activities, and their properties—the kind of facts which 
would go to a jury in a jury case. The established judicial tradi- 
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tion that facts must be in the record relates to adjudicative facts, 
not to legislative facts; thus Mr. Justice Holmes has declared: 


The Court may ascertain as it sees fit any fact that is merely a ground 
for laying down a rule of law * * *. 


Adjudicative facts should be officially noticed only where they 
are reasonably free from doubt, and where amply sufficient oppor- 
tunity is given the parties to dispute or rebut them; legislative 
facts may be noticed with greater freedom. 

It is virtually impossible for any tribunal, judicial or admin- 
istrative, to arrive at reasonable decision on all questions of law 
and policy on the exclusive basis of the facts established by the 
evidence in the formal record. Frequently a judgment must rest 
upon nothing more solid than general impression or conjecture. 
But every policy determination must rely in some measure upon 
facts. The soundest decision is likely to be the one that draws 
the most from previous experience—and that experience cannot 
be captured and penned up within a formal record. 

Fourth. The belief expressed in recent years by many prac- 
titioners and others, both within and without the Commission, that 
the Commission may not consider its own decisions except when 
they are referred to on the record, is without foundation in reason 
or authority. The Commission should instruct its staff that all who 
are participating in the preparation of any proposed or final re- 
port should consider themselves free to refer to, cite or quote the 
decisions of the Commission or of any other tribunal. Judges from 
time immemorial have sought enlightenment from the decisions 
of their own and other courts, and the Commission should follow 
judicial practice. 

Fifth. Courts uniformly take notice not merely of law and pol- 
icy established in earlier cases but also of the nature and disposi- 
tion of prior cases. The Supreme Court has observed, for instance, 
that— 


the court has the right to examine its own records and take judicial notice 
thereof in regard to proceedings formerly had therein by one of the parties 
to the proceedings now before it. 


This judicial practice should be followed by the Commission. 

Sixth. The propriety of using evidence in other records should 
be governed by the same principles as apply to the use of any other 
extra-record information; the extent to which such evidence may 
properly be used will depend upon its nature and the use to be 
made of it, and the parties must always be given appropriate op- 
portunity to meet adverse facts. Although the Supreme Court has 
on occasion gone beyond the record of the case before it to evidence 
in the records of other cases, this should not be taken as justifica- 
tion for a tribunal’s taking any or all evidence from the records of 
other cases, irrespective of its character, the purpose for which it 
is to be used, and the safeguards provided. 





MARCH, 1945 585 


———— 





acts, Seventh. Hearings not of the courtroom type are often both 


appropriate and desirable. Proceedings leading to adoption of 
ound regulations relating to, say, hours of service, safety rules, or the 
content of tariff circulars should not be conducted as though a 
they ‘decision’ must be made ‘on the record.’ Facts outside the record 
of such proceedings may be freely used, for the concept of official 
notice with its limitations is useful only in connection with ad- 
judicatory activities, not broad rule-making proceedings. Much 
tale. administrative action may be taken without hearing of any charac- 
“a ter; some administrative business calls for hearings in which there 
the may be no oath, no witnesses, no documents, no cross-examination 
reat by opponents, and no attempt to limit consideration to the materials 
ane in the record. To such hearings the idea of official notice is wholly 
D - irrelevant. ; : 
ome _ Eighth. The holdings of courts do not support a literal appli- 
eat cation of the oft-repeated dictum that ‘nothing can be treated as 
evidence which is not introduced as such’ which would bar the use 
—n of all extra-record materials. From the course of judicial decision 
that it is clear that extra-record information may be, and indeed must 
be, used by the courts as well as administrative tribunals. This 
abstract statement should not be blindly followed without an un- 
whe derstanding of the reasons behind it and the necessary limitations 
upon it. 
- Ninth. The cases in which the Commission expressly takes of- 
ficial notice are greatly outnumbered by the cases in which it uses 
extra-record information without express recognition or acknowl- 
edgment that it is going beyond the record. In many instances 
the information so used could not be considered common knowledge 
except among transportation specialists. Yet ordinarily this ma- 
terial is in the nature of legislative facts, or facts that are simple 
and certain, and its use appears both proper and natural, the 
chance of procedural prejudice being slight. The Commission’s 
practice demonstrates the soundness of Thayer’s observation of 
nearly a half century ago: 


por- 
itive 


yhen 
asOn 


rom 
ions 
llow 


In conducting ‘a process of judicial reasoning, as of other reasoning, not a 
step can be taken without assuming something which has not been proved. 


It is inevitable that such assumptions should be constantly 
made in the specialized work of the Commission. That which is 
inevitable should be recognized as legitimate.’’ 


Now referring to the decision in the Summer Case: 

In that proceeding complainant sought reasonable rates for the fu- 
ture and reparation on scrap iron or steel from South Bend, Ind., to 
Fea. destinations in Michigan and Ohio. Complainant sought 70 percent of 
- of the scale of rates prescribed by the Commission on iron and steel articles, 
it which relationship had been prescribed by the Commission in a number 

of other cases. Complainant relied entirely on the many proceedings 
in which that basis had been prescribed. Division 3 granted the relief 
sought. (255 I. C. C. 475) 


nce 
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Defendants brought suit to set aside the order. The decision of 
the court in that case is referred to and quoted from rather lengthily 
in XI I. C. C. P. Journal 790, May, 1944. The court enjoined the order 
of the Commission because it was based entirely upon previous decis- 
ions without supporting evidence. And thereupon the Commission 
vacated its order and reopened the proceeding for rehearing. 

In its report on rehearing the Commission referred specifically to 
its first two decisions in which the 70 percent basis was prescribed, and 
cited 17 additional decisions rendered prior to the initial decision in 
the Summer Case; and referred to additional cases decided since the 
prior report in the Summer case, and indicated that five additional pro- 
ceedings involving the rates on scrap iron and steel are pending before 
it. The Commission indicates that at the rehearing complainant pre- 
sented comparisons of the relation of the rates on scrap iron and steel 
to the iron and steel scale covering various percentages less than and 
greater than 70 percent. Complainant did not undertake either at the 
original hearing or at the rehearing to present evidence relating to traf- 
fic and transportation conditions within official territory or within that 
territory as compared with other territories. In the circumstances, the 
Commission stated that it did not believe such evidence is indispensable 
or that its absence precludes a finding that the assailed rates are un- 
reasonable, apparently because those conditions throughout official ter- 
ritory have been the subject of exhaustive inquiry by the Commission 
in numerous proceedings of broad scope. After citing some of those 
cases, the Commission said: 


In the cases cited we have drawn the general conclusion that 
official territory is a homogeneous rate region in which the con- 
ditions of transportation and traffic require, or at least justify, uni- 
form levels of rates, with certain exceptions and qualifications 
which are explained in the reports but which are not here perti- 
nent. Decisions in major proceedings such as those cited deter- 
mine the broad outlines of regulatory policy which of necessity must 
be followed in minor proceedings such as the one before us here. 
The practical administration of the Interstate Commerce Act does 
not permit of any other course. The rates here in issue, like all 
other individual rates, are parts of an integral whole. A change in 
one rate frequently necessitates like changes in competitive rates in 
order to avoid the unjust discrimination and undue prejudice and 
preference which are forbidden by sections 2, 3, 216(d), 305(c), 
and 404(f) of the act. The regulatory process, therefore, must 
be continuing and consistent. Youngstown Sheet & Tube Co. v. 
Umted States, supra, Board of Trade of Kansas City v. United) 
States, 314 U. S. 534, Northern Pac. Ry. Co. v. United States, 316 
U. S. 346, Virginia Stage Lines v. United States, 48 F. Supp. 79. 
An abrupt departure from precedent might require the reopening 
of previous decisions involving the same or similar issues and a 
reexamination of all that has gone on before. Defendants have 
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presented no evidence in this proceeding that warrants conclusions 


‘ly different from those which we have heretofore reached in the many 

her proceedings cited herein. é 

ae. Evidence to establish in a satisfactory manner the nature of 

hom the transportation and traffic conditions throughout an extensive 
territory is necessarily of an elaborate character and requires the 

to services of numerous transportation experts; i. e., those expe- 

oa rienced and skilled in the fields of traffic, operation, engineering, 


cost finding and statistics. To assemble and produce such evi- 
the dence is expensive and time-consuming. Having examined such 
evidence carefully and announced our conclusions thereon, we be- 


sf lieve that we are entitled to take notice of those conclusions in 
re- cases arising thereafter, and until, upon further broad investi- 
eel gation, such conclusions are shown to be wrong. Obviously, it 
nd is impracticable and unnecessary to undertake a widespread and 
“a expensive investigation in each and every case that comes before 
af. us or to require a complaining party to do so. Such a requirement 
rat would be wholly incompatible with éfficient administration and 
he would be tantamount to a denial of the remedy which the law pur- 
ble ports to hold out to the small claimant before us. 
in- Before quoting at length from the decision of the Commission in 
er- the Swmmer Case, it is interesting to note that while the Lowisville and 
on Nashville’ and the Abilene? cases are most often referred to in connec- 
ee tion with official notice, there is a decision of the Supreme Court prior 
to those two decisions which, as indicated by the report of the Attorney 
at General’s Committee on the Commission, ‘‘has now been generally for- 
gotten,’’ notwithstanding the fact that it has a direct bearing upon the 


very question here considered. In fact, that case was not even cited by 
the Supreme Court in the Louisville & Nashville or the Abilene cases, 
ti. or by the Commission in the Swmmer case or by the individual Com- 
missioners in any of their separate expressions in that case. That case 








a. is Robinson v. B. & O. Ry., 222 U. S. 506, 511-12 (1911). In that case, 
e. Mr. Justice Van Devanter, in behalf of the unanimous Court declared: 
es The next question to be considered is, whether judicial notice 
ul should have been taken of the decision of the Commission in Glade 
In Coal Co. v. Baltimore and Ohio Railroad Co., wherein, as it is said, 
in the rate here in question was found to be unjustly discriminatory 
id and the railroad company was directed to desist from its enforce- 
), ment. The decision was rendered April 28, 1904, and authoritative- 
st : ly published in 10 I. C. C. 226, but was not mentioned in the plead- 
v. ings or in the agreed statement of facts. In the Supreme Court of 
d\ Appeals of the State it was contended that the decision should have 
6 been judicially noticed by the trial court, but the contention was 
d. rejected, and that is now challenged as contravening the provision 
g in section 14 of the act (25 Stat. 855), which reads: ‘‘The Commis- 
a 

e - 1 Jnterstate Commerce Commission v. Louisville & Nashville R. Co., 227 U. S. 


" 2 United States v. Abilene & S. Ry., 265 U. S. 274. 
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mission may provide for the publication of its reports and decis- 
ions in such form and manner as may be best adapted for public 
information and use, and such authorized publications shall be 
competent evidence of the reports and decisions of the Commission 
therein contained, in all courts of the United States, and of the 
several States, without any further proof or authentication thereof.’’ 
Undoubtedly, this provision makes the decisions of the Commis- 
sion, as so published, admissible in evidence without other proof 
of their genuineness, but it does not require that they be judicially 
noticed or relieve litigants from offering them in evidence as they 
would any other competent evidence intended to be relied upon. 
Its purpose is to relieve litigants from the inconvenience and ex- 
pense of obtaining certified copies of the decisions by authorizing 
the use of the published copies, but it does not otherwise change 
the rules of evidence. The ruling, therefore, was not in contra- 
vention of the statute. 


Quoting from the decision of the Commission in the Summer case: 


The rule respecting the taking of official notice by adminis- 
trative agencies is stated in 42 Am. Jur., Public Administrative 
Law, § 130, as follows :* 


The process by which proof is simplified in a judicial pro- 
ceeding by the court’s taking judicial notice of matters of 
common knowledge permits an administrative tribunal to take 
official notice of the same facts of which a court takes notice. 
However, administrative agencies necessarily acquire special 
knowledge in the fields of their activities, and the acquisition 
of this knowledge is the purpose of their existence in many 
instances. Accordingly, the field in which official notice may 


8 The reasons underlying this rule and the matters of which an administrative 


body may appropriately take official notice are well stated in the Final Report o} 
the Attorney General’s Committee on Administrative Procedure as follows, p. 71: 





A court requires no proof of obvious, notorious facts; instead it takes 
“judicial notice” of them. Judicial notice has been described as “primarily a 
simplifying process” whose “aim is to assume for the purposes of the instant 
litigation certain elements which experience has shown to be safely assumable.” 
(Citing John Strahorn, Jr.. The Process of Judicial Notice (1928), 14 Va. L. 
Rev. 544). Clearly an administrative agency may take notice of the same 
kinds of facts which a court notices. But administrative agencies necessarily 
acquire special knowledges in their sphere of activity. Some, like the Inter- 
state Commerce Commission, the Securities and Exchange Commission, and 
the Civil Aeronautics Board, are under legislative command to accumulate a 
great storehouse of data. The deputy commissioners administering workmen’s 
compensation laws and the rating boards passing upon veterans’ claims learn 
about injuries and diseases and their disabling effects; the Wage and Hour 
Division learns of the need for skill in various kinds of manufacturing oper- 
ations; the Bureau of Marine Inspection acquires knowledge of the behavior 
of ships and tides. 

All these may become, to the administrators, as obvious and notorious 
“facts” as facts susceptible of judicial notice are to judges. Should adminis- 
trative agencies be permitted to utilize their special skills and information in 
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relieve from the necessity of proof is broadened to permit 
administrative officers to use such knowledge. 


The rule above set forth was applied in A. J. Conroy, Inc. v. 
Weyl-Zuckerman & Co., 39 F. Supp. 784, wherein the Court sus- 
tained an award of reparation made by the Secretary of Agricul- 
ture under the Perishable Agricultural Commodities Act of 1930, 
the award being predicated in part upon technical information 
contained in a pamphlet published by the Department of Agricul- 
ture of which the Secretary took official notice. The Court said 
(p. 787): 


As shown above, the Secretary of Agriculture took judicial 
notice of the fact that watery soft rot is a disease of field 
origin. Appellant has challenged the legality of such appli- 
cation of the doctrine of judicial notice. But the authorities 
relied upon by appellant to prove the impropriety of taking 
judicial notice of a government publication issued by a de- 
partment of the government are not in point. They refer 
to courts, which do not profess to be informed on various 
specialized subjects, and not to administrative agencies which 
are experts in their own fields. It is certainly reasonable for 
the Secretary of Agriculture to take judicial notice of one of 
his own department’s publications, and to base his findings of 
fact on such notice. 


In a recent decision, Crichton v. United States, 56 F. Supp. 
876, (affirmed by the Supreme Court, per curiam, January 29, 





3 (Cont’d.) the course of deciding cases coming before them? Or is it. necessary 
that each case be treated as an isolated phenomenon in which their accumulated 
knowledge must be excluded? 

In the actual process of decision as distinguished from the process of 
proof, clearly administrators may call into play their special skills and expert- 
ness. The desire for expertness is one of the reasons for the utilization of the 
administrative process. In evaluating evidence and in reaching his judgment, 
an administrator can, of course, and must bring his expertness to bear. This 
much can be put to one side as not falling within the scope of official notice to 
any greater extent than the judge’s use of decided cases is judicial notice. It 
does not involve a question of evidencé or notice of “facts” at all. 

On the other hand, there may be put aside as not permissible or suscep- 
tible of official notice facts which may be called “litigation” facts. If informa- 
from prior acquaintance with the problems. Laborious proof of what is ob- 
pending case, it should be adduced only by the ordinary process; it should be 
considered only if it is in the record. 

But the information has been developed in the usual course of business of 
the agency, if it has emerged from numerous cases, if it has become a part 
of the factual equipment of the administrators, it seems undesirable for the 
agencies to remain oblivious of their own experience and strip themselves of 
the very stuff which constitutes their expertness. It appears far more in- 
telligent, if fairness to the parties permits, to utilize the knowledge that comes 
from prior acquaintance with the problems. Laborious proof of what is ob- 
vious and notorious is wasteful; or, in the alternative, decision in disregard 
of the obvious and notorious in the absence of such laborious proof, is foolish, 
and contrary to the demands that decisions be as correct as possible. 
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1945), sustaining an order of the Commission, the District Court 
said : 
































Although the Commission found that Associated was ‘‘fit, 
willing, and able properly to perform the service proposed,”’ 
as required by § 207(a), there was no evidence regarding the 
matter in the record. Instead, the Commission supported its 
finding by reference to the recent thorough investigation of 
Associated which it had conducted during the 1942 control 
and consolidation proceeding. Associated Transport, Inc.— 
Control and Consolidation, supra. This was the identical pro- 
cedure followed by the Commission in its earlier decision in 
Hoover Motor Express Co., Inc., Extension of Operations— 
Intermediate Points, supra, 42 M. C. C. at page 317. Plain- 
tiffs here were parties to the consolidation proceeding; and 
the course followed was proper and expedient. We have lately 
upheld the power of a court to take judicial notice of its own 
records, Nahtel Corp. v. West Virginia Pulp & Paper Co., 
2 Cir., 141 F. 2d 1; Goldstein v. Groesbeck, 2 Cir., 142 F. 2d 
422, citing National Fire Ins. Co. of Hartford v. Thompson, 
281 U. S. 331, 50 S. Ct. 288, 74 L. Ed. 881, which collects the 
Supreme Court cases; and the Commission is an administra- 
tive body not limited by as strict rules of evidence as con- 
trol the courts. Interstate Commerce Commission v. Louis- 
ville & N. R. Co., 227 U. S. 88, 93, 33 S. Ct. 185, 57 L. Ed. 431. 
Further, the intelligent functioning of the administrative pro- 
cess demands that the Commission be not required to indulge in 
lengthy evidentiary recapitulations of matters just decided in 
a companion case. 


The rule was also applied by the Supreme Court in Pitts- 
burgh Plate Glass Co. v. National Labor Relations Board, 313 U. S. 
146, (rehearing denied 313 U. S. 599) which involved questions re- 
lating to the determination by the National Labor Relations Board 
of the appropriate unit for collective bargaining by the company’s 
employees. The Court said, pp. 157-158.4 


It is entirely proper for the Board to utilize its knowledge of 
the desires of the workers obtained in the prior unit proceed- 
ing, since both petitioners, the employer and the Crystal City 
Union were parties to that prior proceeding. [Citing the Final 
Report of the Attorney General’s Committee on Administra- 
tive Procedure, supra. | 





















Incidentally, it should be noted that in all of our general in- 
vestigations affecting extensive rate territories it is our uniform 
practice to make respondents therein all of the railroads subject to 
the Interstate Commerce Act operating within the territory in- 





4See Judicial Notice by Administrative Tribunals, 44 Yale L. J. 355 (1934) 
for further discussion of this subject, and collection of authorities. 
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volved, and other carriers also, if it appears that their interests 
may be affected; and to serve notice of the institution of such pro- 
ceedings upon all respondents, and upon shipper organizations and 
State regulatory bodies. It is also the usual practice of repre- 
sentatives of the general shipping public to appear in such pro- 
ceedings and to take an active part therein. All of these matters, 
together with our reports in such proceedings, are matters of com- 
mon knowledge among those engaged in the field of transportation. 
To take official notice of such matters is in our opinion not at var- 
iance with the rulings of the Supreme Court in Interstate Commerce 
Commission v. Louisville & N. R. Co., 227 U. S. 88, and United 
States v. Abilene & S. Ry., 265 U. S. 274, disapproving the use by 
the Commission of certain material not a part of the official record 
before us. The Court there had under consideratidh what have 
been characterized as ‘‘litigation’’ facts, which are in a different 
category from the matters above described. 

Accordingly, we find that transportation and traffic condi- 
tions incident to shipments of scrap iron and steel from and to 
points involved in the instant complaints are substantially similar 
to those in the proceedings above cited, in which we have prescribed 
the 70-percent basis, and that those conditions, together with the 
evidence introduced by the parties, justify the prescription of 
rates on the same basis here. 

We find that the rates assailed were, are, and for the future 
will be unreasonable and that complainant was damaged, to the 
extent stated by division 3 in the prior report. The findings of 
division 3 are affirmed. 


Commissioner Mahaffie (with whom Commissioner Lee joined) 
concurring in part, said: 


As I view it, the important features of this report are the 
findings (1) that we have jurisdiction further to consider the pro- 
ceeding and (2) that we may properly take official notice of our own 
decisions. As to those findings, and as to the rates fixed for the 
future, I coneur. I do not, however agree that the record here, 
plus the findings made by us in other cases of which we may take 
notice, affords a valid basis for an award of damages. The dis- 
tinction between our functions in awarding reparation and in fix- 
ing future rates is stated by the Supreme Court in Baer Bros. v. 
Denver & R. G. R. R., 233 U. 8. 479, 486, as follows: 


* * * awarding reparation for the past and fixing rates 
for the future involve the determination of matters essentially 
different. One is in its nature private and the other public. 
One is made by the Commission in its quasi-judicial capacity 
to measure past injuries sustained by a private shipper; the 
other, in its quasi-legislative capacity, to prevent future in- 
jury to the public. 
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Commissioner Patterson, concurring in part, said: 


I concur in the conclusions that we have jurisdiction further 
to consider the proceeding, and that we properly may take official 
notice of our own decisions. I do not concur in the finding that 
the assailed rates were, are, and for the future will be, unreason- 
able, nor in the award of reparation. 


Commissioner Barnard, concurring in part and dissenting in part, 


I concur in the view that the Commission has jurisdiction 
further to consider this proceeding, but I dissent from the view 
that we may take official notice of our own decisions. The United 
States Supreme Court in the case of the Interstate Commerce Com- 
mission V. Louisville & N. R. Co., 227 U. S. 88, said: 


The general rule of law is that nothing can be treated as 
evidence that is not introduced as such. 


This case was cited in the case of Kline v. United States, 41 Fed. 
Supp. 577, and this is the case in which the Commission was re- 
versed because it based its findings and decision upon matters ex- 
traneous of the record. The court deciding the Kline case, among 
other things, said: 


The court cannot possibly determine that the foreign mat- 
ter referred to in the report and findings of the Commission 
was not an important element and consideration in the Com- 
mission’s decision, nor can it determine that the Commission 
gave no weight thereto. 


In the case of Commonwealth et al., John Ferguson, District 
Attorney, v. F. H. Ball et al., County Commissioners, Pennsylvania 
Supreme Court, 277 Pa. 301, the court in its opinion as it consid- 
ered the question of judicial notice expressed itself as follows: 


Judicial notice may be taken of the existence of public 
matters, such as general history known to the community at 
large or salient facts of local history known generally in the 
particular community (citing authorities). The court in de- 
ciding one case will not take judicial notice of what may ap- 
pear from its own record in another and distinct case, unless 
made part of the case under consideration, even though the 
action is between the same parties. Abbott’s Proof of Facts 
(3rd Ed.), 640. 


This is a reiteration of the general doctrine that only that may be 
treated as evidence which has been introduced as such. 

The court said in the case of Smith v. Berryman, 272 Mo. 365, 
199 S. W. 165, 1 A. L. R. 692: 


We notice the law in all cases; we notice the record here 
even upon successive appeals in the same case, but we do not 
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notice the record of one case upon the hearing of another and 
different case, even in our own court. 


The case of United States v. Abilene & 8. Ry., 265 U. S. 274, 
is an additional authority for the position herein taken. In the 
course of the opinion there, we find the following: 


It is sought to justify the procedure followed by the clause 
in Rule 13 which declares that ‘‘the Commission will take notice 
of items in tariffs and annual or other periodical reports of 
carriers properly on file.’’ But this clause does not mean that 
the Commission will take judicial notice of all the facts con- 
tained in documents. Nor does it purport to relieve the Com- 
mission from introducing by specific reference such parts of 
the reports as it wishes to treat as evidence. (Italics ours.) 


It is my view, therefore, which is supported by the foregoing 
decisions, that the Commission is not permitted to write findings 
and base conclusions thereon upon any evidence other than that 
which has gone into the record in the case it is hearing. To permit 
the Commission to give consideration to its former decisions and 
all the facts supporting those decisions without first having given 
opportunity to the parties involved in the case before it to object 
to such consideration is a denial of due process. It is my view that 
there is only one proper way for the Commission to proceed ; name- 
ly, to consider in its report only the evidence introduced at the hear- 
ing. This would afford to any litigant the right to offer in evi- 
dence a former report of the Commission in some other case. All 
such litigant would need to do would be to procure a copy of such 
report, have it marked as an exhibit, and offer it in evidence. There 
would then be given to the other side the right to object to such 
report being received in evidence upon the ground, if that were a 
tenable ground, that such report would give to the Commission the 
right to consider facts which were not in any way analogous to the 
facts in the case the Commission was considering. The admissi- 
bility of such report could then be argued out before the Com- 
mission. Such procedure would meet the requirements of due 
process. 

A leading case upon the question of judicial notice is the case 
of Paridy v. Caterpillar Tractor Company, reported at page 166, 
48 Fed. Reporter, 2d Series. This case was argued before Judges 
Alschuler, Evans, and Sparks, Circuit Court of Appeals, Seventh 
Cireuit, and the opinion was written by Judge Sparks. Dealing 
with this question of judicial notice he said, 


It is true that a court will take notice of its own record, 
but it cannot travel for this purpose out of the record relat- 
ing to the particular case; it cannot take notice of the proceed- 
ings in another case, even between the same parties and in the 
same court, unless such proceedings are put in evidence. 
Matthews v. Matthews, 112 Md. 582, 77 A. 249, 29 L. R. A. 
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(N. 8.) 905; Murphy v. Citizens’ Bank, 82 Ark. 131, 100 S. W. 
894, 11 L. R. A. (N. S.) 616, 12 Ann. Cas. 535; Haaren y. 
Mould, 144 Iowa 296, 122 N. W. 921, 24 L. R. A. (N. 8.) 404; 
Oliver v. Enriquez, 16 N. M. 322, 117 P. 844, Ann. Cas. 1913A, 
140; Elgin v. Gross-Kelly & Co., 20 N. M. 450, 150 P. 922, 
L. R. A. 1916A, 711; Myers v. State, 46 Ohio St. 473, 22 N. E. 
43, 15 Am. St. Rep. 638; State ex rel Gibson et al. v. Rich- 
ardson, 48 Or. 309, 85 P. 225, 8 L. R. A. (N. 8.) 362; Pickens 
v. Coal River Boom & Timber Co., 66 W. Va. 10, 65 S. E. 
865, 24 L. R. A. (N. 8S.) 354, notes 89 Am. Dec. 689. In the ab- 
sence of evidence to that effect, the reviewing court cannot take 
judicial notice that a case before the court had connection with 
one formerly decided by it. Elgim v. Gross-Kelly & Co., 20 
N. M. 450, 150 P. 922, L. R. A. 1916A, 711. 


At paragraph 4 on page 169 of this report, Judge Sparks expresses 
himself as follows: 


The reason for the rule above referred to is that the de- 
cision of a cause must depend upon the evidence introduced. 
If the courts should recognize judicially facts adjudicated in 
another case, it makes those facts, though unsupported by evi- 
dence in the case in hand, conclusive against the opposing 
party ; while if they had been properly introduced, they might 
have been met and overcome by him. So, on a plea of res ad- 
judicata, a court cannot judicially notice that the matters in 
issue are the same as those in a former suit. Such matters 
must be pleaded and proved. 15 R. C. L. p. 1111, § 42. 


In the case of White v. Central Dispensary, 99 Fed. Reporter, 
2d, 355, we find the following expression : 


A trial court may not take judicial notice of the record in 
other proceedings before it between different parties. 

Generally a court will not travel outside of the record to 
take notice of proceedings in another case. Morse v. Lewis, 
54 Fed. Reporter, 2d, 1027. Certiorari denied in 286 U. S. 557. 


Lastly, a very learned discussion of this question of judicial no- 
tice is to be found in the opinion of Mr. Justice Cardozo, in the 
ease of Ohio Bell Telephone Company v. Public Utilities Commis- 
sion of Ohio, reported at page 292, 301 U.S. This case was decided 
April 26, 1937. 

I also disagree with the findings that the rates assailed were, 
are, and for the future will be unreasonable and that complainant is 
entitled to an award of reparation. 


Commissioner Miller, dissenting, said: 


For my views respecting the prior report in this proceeding, 
see my dissenting expression in connection therewith. 
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This report sets forth certain evidence introduced by defend- 
ants which, in my opinion, goes to show that the assailed rates were 
and are not unreasonable. It is apparent, however, that such evi- 
dence is given little or no weight and the rates assailed are con- 
demned simply because they exceeded or exceed the so-called 70- 
percent basis which we have prescribed in prior proceedings. There- 
fore, while not questioning our jurisdiction to further consider 
this proceeding, I am convinced that the finding here made has no 
more substantial support than that made in the prior report which 
was set aside by the District Court for the Southern District of 
Ohio on the ground that it was without supporting evidence and 
therefore arbitrary. 

I cannot refrain, however, from calling attention to an argu- 
ment now advanced by this report, apparently in an attempt to 
add some color of support for affirming the prior finding. The 
argument referred to seems to be that we should here assume with- 
out question that the same circumstances and conditions exist in 
connection with the transportation of scrap iron or steel within 
official territory as were found to prevail in certain cited decisions 
wherein we prescribed class rates and rates on certain commodities 
for application within that territory. This, in my opinion, is an un- 
warrantable assumption. The rate adjustment on scrap iron or 
steel in official territory has been on a flexible, and not a fixed or 
definite distance basis, and we have had evidence on behalf of 
scrap iron and steel interests, in proceedings similar to this, that 
a mileage scale on this traffic, particularly in the East, is undesir- 
able. Therefore, continuous gradual extension of this so-called 70- 
percent basis throughout official territory without an investigation 
wherein all interests would be given an opportunity to be heard is, 
in my opinion, plainly arbitrary. 


It is safe to assume that, with such a divergence of opinion in the 
Commission, notwithstanding the decision of the court in the same pro- 
ceeding, the question will again reach the courts, but will not stop in 
the district court. 





Section 6(a) Of S. 7 and H. R. 1203 Might Prohibit 
Non-Lawyers From Appearing Before The I. C. C. 
In a Representative Capacity 


It is the opinion of Warren H. Wagner, Esquire, former President 
of this Association, and now a member of its Executive Committee, that 
under the Administrative Procedure Bills pending before Congress 
(S. 7 and H. R. 1203) a non-lawyer is specifically excluded from ap- 
pearing at a formal hearing before the Interstate Commerce Commission. 

The first sentence of Section 6(a) permits three types of represen- 
tation to appear when ‘‘information’’ or ‘‘prompt action’’ is desired; 
whereas at a formal hearing only two types of representation may be 
made (1) by the person or (2) by counsel. In the first instance, where 
information or prompt action is desired, the person may appear or he 
may have with him counsel ‘‘or other qualified representation.’’ The 
latter includes a non-lawyer practitioner. By including specifically a 
non-lawyer practitioner when information and prompt negotiation is 
desired, but specifically excluding a non-lawyer practitioner in ‘‘an 
agency proceeding,’’ (which presupposes something formal like a formal 
hearing) it is his view that this specifically excludes a non-lawyer prac- 
titioner from appearing in any formal hearing. Mr. Wagner feels that 
practically every court would be inclined to construe the language that 
way. In other words, the specific inclusion in one place and the specific 
exclusion in another place, will be construed by the court to mean that 
Congress intends that inclusion and exclusion. 

Mr. Wagner indicates that the only other place in the bill where 
he has been able to find the term ‘‘ageney proceeding”’ is in the next to 
the last line of the entire bill where it refers to procedural requirements 
as to any agency proceeding as a ‘‘formal proceeding.’’ (January Jour- 
NAL, pp. 364-372) This, Mr. Wagner construes to emphasize that an 
agency proceeding is a formal proceeding calling for procedural re- 
quirements as contradistinguished from ‘‘securing information’’ or ask- 
ing for ‘‘ prompt action.’’ 

One of the Interstate Commerce Commissioners concurs in Mr. 
Wagner’s views and believes that if S. 7 and H. R. 1203 are enacted 
into law, our non-lawyer practitioners might be excluded from practice 
in formal proceedings before the Commission. 

Another Commissioner believes that the passage of these bills will 
so disrupt practice before the I. C. C. that it will take years of litigation 
before the Commission will be placed in the same position as prevails 
at the present time with respect to practice and the procedure followed 
by it. 


Editor’s Note: \t is interesting to observe what the President of the American 
Bar Association, Mr. D. A. Simmons of Houston, Texas, (who is also a member of 
this Association) has to say about appearances before the administrative tribunals 
under these new bills: 
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“And administrative procedure statute, such as is proposed in the widely sup- 
ported McCarran-Sumners Bill (S. 7 and H. R. 1203), must have three principal 
features: (1) It must provide for publicity of administrative law and procedure. 
(2) It should differentiate and state at least the minimum requirements of the two 
types of administrative action, rule making and the adjudication of particular 
cases. (3) It must specify and simplify the methods of judicial review. In addi- 
tion, two further matters are desirable: a statement of the incidental procedural 
rights, such as those relating to appearances or investigations, and express limi- 
tations upon the sanctions which administrative agencies may impose. Within each 
of these different items there is, of course, much room for imclusion and exclusion. 
There is a minimum beyond which such legislation may not be reduced, and this 
seems to be about the position taken in the McCarran-Sumners Bill. Additional 
and tempting features to add to such a measure there surely are, but wisdom dic- 
tates against any proposal which may sacrifice fundamentals for detail.” (Italics 
ours) (Excerpt from Journal of The American Judicature Society, February 1945, 
Volume 28, No. 5, page 136). 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 


Goprrey A. Banuer (Formerly General Traffic Manager, Caterpillar 
Tractor Company, Peoria, Illinois) San Leandro, California. 
(2-16-45). 


H. J. Fernanpez Traffic Manager, Monroe Traffic Bureau, Monroe, 
Louisiana. (2-17-45). 





Legislative Committee of The National Industrial 
Traffic League Discusses Administrative 
Procedure Bill S. 7* 


Background 


Over a period of years, going back to the closing days of the ad- 
ministration of President Hoover, the American Bar Association has 
had under consideration and development a plan for improvement in 
the practice and procedure before so-called administrative agencies of 
the Federal government. Its special committee on administrative law 
submitted its first report on this matter at the 1933 annual meeting of 
that association. Through the succeeding years various reports have 
been made, proposals have been forwarded, bills have been introduced 
in the Congress and there have been substantial changes from time to 
time in the basic character of the legislation sponsored by that organ- 
ization. 

For a time, support was given to the establishment of a so-called 
administrative court as an effective check on such agencies. This was 
dropped, and after President Roosevelt had vetoed (in December 1940) 
the Walter-Logan Bill S. 915 and H. R. 6324 which the A. B. A. had 
supported (the League was neutral since the I. C. C. was exempted), 
the A. B. A., in 1941, stood behind the Bill S. 674 - H. R. 4238, which 
represented the minority recommendation of the Committee on Admin- 
istrative Procedure. This Committee had been appointed by Attorney 
General Frank Murphy in February 1939, at the suggestion of President 
Roosevelt. (See League Circular No. 2624 of February 25, 1941.) The 
recommendation of the majority of that committee was represented by 
another Bill, S. 675 and H. R. 4782. A third bill, S. 918 and H. R. 
3464 (a revision of the Walter-Logan Bill), pending at the same time, 
had been referred to as the American Bar Association Bill, but it had 
been dropped by that organization in fayor of S. 674 and H. R. 4238. 

At hearings before a sub-committee of the Senate Committee on 
Judiciary in May 1941, The National Industrial Traffic League, through 
John B. Keeler as Chairman of the Legislative Committee, appeared and 
opposed the three bills in their entirety, describing S. 918 as utterly 
impossible, and pointing out that S. 675 could not be so refashioned as 
to be at all workable, while the third bill S. 674, contained such highly 
objectionable features as applied to its work that the I. C. C. ought to 
be exempted therefrom. (See League Circular No. 2659 of May 22, 1941.) 


*Mr. E. F. Lacey, Executive Secretary of the National Industrial Traffic 
League, has issued a circular from which this article is taken. It was prepared 
at the request of Mr. F. F. Estes, Chairman of the Legislative Committee, by Mr. 
John S. Burchmore, League counsel, with the assistance and cooperation of Mr. 
Lee J. Quasey, member of the Committee. 
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At the same hearings very vigorous objections to the bills were urged 
by representatives of the Association of Practitioners, by Association 
of American Railroads and various shipper and carrier interests; and 
Commissioner Clyde B. Aitchison, appearing at the request of the Sen- 
ate Committee gave scholarly and highly illuminating testimony dem- 
onstrating that if either of the bills were passed it was imperative that 
the Commission be exempted so that it might successfully continue its 
administration of the Interstate Commerce Act under the rather com- 
plete procedural provisions contained in that Act. 

This condensed statement of background and history may orient 
the members of the League in their consideration of companion bills re- 
cently introduced by Senator McCarran as 8. 7 and by Chairman Sum- 
ners as H. R. 1203, ‘‘to improve the administration of justice by pre- 
scribing fair administrative procedure,’ in which hearings will soon 
be conducted by the Senate Committee on the Judiciary. 


The Bill as Affecting the I. C. C. 


Presumably many of the League members will be heartily in favor. 
of the general stated objective of the American Bar Association pro- 
gram, that so-called administrative agencies of the Federal Government 
should be restrained against excess of authority, abuses curbed, pro- 
cedures regulated, and recognized rights of American citizens preserved. 
Such members would with greatest reluctance take any step which 
might have the unfortunate result of defeating the objects intended to 
be effected by S. 7 and H. R. 1203 as to general conduct of adminis- 
trative agencies. 

The members and officers of the League, however, are primarily 
interested in and charged with responsibility only as regards the work 
of the Interstate Commerce Commission, Maritime Commission, Civil 
Aeronauties Authority, or any other agencies dealing with transporta- 
tion. They would not assume to present constructive criticism con- 
cerning this legislation as applied to Government agencies not dealing 
with transportation. 

The membership of the League in its several annual meetings has 
adopted resolutions of policy and instructions to the officers dealing defi- 
nitely and fully with the general matters of administrative procedure 
and proposed legislation, including the vote of definite opposition to 
important features of the administrative procedure bills pending in 
1941, deseribed above. 

The bills now pending, S. 7 and H. R. 1203, have a highly meritor- 
ious object and ought to be supported (rather than opposed) by mem- 
bers of the League, excepting to the extent that if enacted without 
modifications they would hamper or interfere with the work of the Inter- 
state Commerce Commission which is now conducted under procedures 
fully and satisfactorily provided for in the Interstate Commerce Act, 
quite in harmony with the stated objects of the Administrative Pro- 
cedure bill. 
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Members are quite familiar with the forms, the methods, the gen- 
eral policies, the practices and the procedures of the Interstate Com- 
merce Commission as adopted and developed through the years, pro- 
vided in the Rules of Practice, Tariff Circulars, finance regulations, and 
so forth, all within the general framework of the Interstate Commerce 
Act. Section 17 thereof is the principal detailed procedural provision, 
supplemented by specific procedures set forth in various sections, 6 and 
15 as to rates; 9 and 13 as to complaints; 1, 5, and 20 as to finance mat- 
ters, and so forth. There is fullest measure of publicity as to orders, 
regulations, notices, rulings and other matters of individual as well as 
public interest. Full hearings are given in matters where hearings are 
appropriate or required ; such hearings are conducted before experienced 
examiners or presiding officers. With exceptions the statutes provide 
for judicial review of final orders. 

These procedures in the main are apparently in harmony with the 
broad procedures and methods which S. 7 and H. R. 1203 would estab- 
lish for government of administrative agencies generally, so that it is 
not feasible, or at least not desirable, to undertake parallel analysis of 
the present Commission procedures (especially as to each and every fea- 
ture of its diverse functions) and the procedures which would be 
brought about by passage of the bill. There are conflicts in detail, some 
of which are mentioned below, which would—if the bill becomes law— 
be seriously burdensome and embarrassing in the work and functioning 
of the Commission, against the public interest. The methods and pro- 
cedures proposed in the bill to govern the functions of all administrative 
agencies are in general accord with the broad framework of procedure 
and long-established practice of the Interstate Commerce Commission. 

Counsel for the League has been requested to appear before the 
Senate Judiciary Committee on behalf of the membership and urge: 

1. The League representatives are fully alive to the public need 
for statutory defining and limiting of procedures and methods of ad- 
ministrative agencies in general and would be distressed if by appear- 
ance here this organization should be considered as opposing the ener- 
getic program of the American Bar Association to enact the best pos- 
sible statute. 

2. That the authority, the methods, the policies, the practices and 
the procedures of the Interstate Commerce Commission are fully cov- 
ered by the Interstate Commerce Act with adequate opportunities for 
hearing, and with full measure of publicity, ete. S. 7 would parallel 
or duplicate the specific Commission statute, and in some particulars 
conflict with its established procedures thereunder. 

3. That there is no demand or desire evidenced either by or among 
earriers subject to the Interstate Commerce Act or by the shippers, for 
substantial changes. in the procedures, methods, and authorities now 
existing under the Interstate Commerce Act and no consciousness among 
carriers or shippers of need for curbing Commission excesses or pro- 
tecting the public in matters of practice or procedure. 
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4. That as a matter of fact, there are no great evils or excesses to 
be cured or curbed of any general character, or which it seems would 
be removed or the situation improved by the provisions of S. 7 if applied 
to the Interstate Commerce Commission. 

5. That if other administrative agencies were operating under com- 
plete statutes defining their procedures, like the Interstate Commerce 
Act, or were in fact operating as the Interstate Commerce Commission 
has been operating, there would be no agitation or demand for such 
general administrative procedure bill. 

6. That in detail S. 7 contains various features which would be 
burdensome, embarrassing or restrictive if applied to the Interstate 
Commerce Commission; and if the bill is modified to remove such ob- 
jections, still it will remain a bill that accomplishes no important pur- 
pose as regards the procedure of the Interstate Commerce Commission. 

On the whole, S. 7 would not change the methods and genera! pro- 
cedure of the Interstate Commerce Commission. In particular it would 
require certain changes in the Commission’s methods, some highly ob- 
jectionable and others possibly having some degree of merit, including 
the following : 

(a) Under the provisions of section 5 of the bill, if enacted, there 
is some question whether the Commission could continue its Shortened 
Procedure handling of formal complaints, with which our members and 
practitioners are thoroughly familiar, and it is not clear that the Com- 
mission could continue the practice of entering reparation orders under 
its Special Docket procedure. 

(b) The procedure paragraph of Section 5 of the bill requires that 
the same officers who preside at the hearing shall make the recommended 
decision, or initial decision, or render the proposed report; and Section 
7 provides that the Examiners conducting the hearings shall perform 
no other duties. Both provisions are unnecessary, would be unfortunate, 
and we apprehend would interfere with the present satisfactory work- 
ings of the Commission. 

(ec) Section 5 of the bill, sub-division (c), Separation of Function, 
provides that no officer, employee or agent who performs any investi- 
gating or prosecuting functions shall participate or advise in the de- 
cision or in any recommended decision or agency review, excepting as 
a witness or as counsel in public proceedings. This provision strikes at 
the root of one of the most flagrant abuses of administrative agencies 
by providing that the functions of prosecutor and judge should not be 
performed by the same persons; and in general it should be applied 
to the Commission. But the variety of duties imposed on the Commis- 
sion by law is such that strict application of that principle in all situa- 
tions (as would result from the broad terms of the bill as drawn) would 
probably seriously impair certain functions of the Commission; and 
great care should be taken to avoid such result. 

(d) In Section 6 is a provision requiring that prompt notice shall 
be given of the denial (in whole or in part) of any application, petition 
or other request of any person and that such notice shall carry references 
to any further agency procedure available to such person and contain a 
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simple statement of the grounds for denial. This is objectionable and 
unworkable, as well as wholly undesirable as regards a large propor- 
tion of the denials issued by the Commission, particularly in procedural 
matters. The idea has merit as applied to orders of denial in situations 
(particularly where contested) where the parties are fairly entitled to 
knowledge of the legal or factual grounds for the action taken. 

(e) As regards evidence, there is a provision in Section 7 contem- 
plating the receipt of written evidence in certain types of cases; further 
providing that ‘‘any evidence’’ may be received in formal proceedings 
but further providing that no sanction or penalty be imposed or rule 
or order be issued except as supported by relevant, reliable, and pro- 
bative evidence. The rules of evidence thus laid down seem somewhat 
at variance with those followed by the Commission. 

On this feature of S. 7 it is important to note that in the draft of 
the proposed statute which the A. B. A. Special Committee on Adminis- 
trative Law circulated to the membership of that Association last 
autumn, the special paragraph covering the matter of Evidence, was of 
very different tenor in two important respects. (a) That draft expressly 
contemplated that ‘‘principles of relevancy, materiality, probative force, 
and substantiality’’ as recognized in proceedings of equity should govern 
in proceedings of administrative agencies and judicial reviews thereof. 
This would have been quite too rigid, while the pending bill seems pos- 
sibly too loose. (b) The former draft included a provision, omitted from 
S. 7, to the effect that whenever the burden of proof is upon private 
parties to show right or title to permits or benefits, their competent 
evidence (other than opinions or conclusions) to that effect shall be 
presumed true unless discredited or contradicted by other competent 
evidence. This was sensibly explained in the A. B. A. pamphlet con- 
taining the former draft as ‘‘designed to preclude a situation where, 
when private parties are under burden to show entitlement pursuant to 
statutes conferring rights or privileges, an administrative agency may 
sit mute, offer no evidence, and still be in a position to deny applications 
and ignore uncontradicted evidence upon the theory that it has abso- 
lute discretion to judge credibility. If, in such cases, agencies have evi- 
dence contradicting the showing of private parties, they should produce 
it; for only in that fashion may a record be made upon which the real 
situation will be brought into the open and the parties accorded an op- 
portunity to combat any evidence against them.’’ 

(f) The same Section 7 forbids taking official notice of facts not es- 
tablished by evidence, and seems to confuse or fail to distinguish between 
judicial notice of that type of facts properly subject to acceptance with- 
out proof and official notice or improper noticing of matters that should 
require evidence. 

(g) Section 10 relates to judicial review of agency orders, and as 
applied to orders of the Commission may be argued possibly to have 
merit of broadening rights of court review in certain circumstances 
where such rights are not now recognized, such as ‘‘negative orders,’’ 
or appeals by parties not having ‘‘litigable interest.’’ On the other 
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hand, taken in connection with the very broad definition of the words 
“agency action’’ set forth in paragraph (g) of Section 2 of the bill, 
apparently orders of purely emergency character and in uncontested 
eases would not simply be made subject to judicial review but in addi- 
tion the Commission would be put to onerous burdens of implementing 
such orders with findings of fact and going through unnecessary ‘‘sup- 
porting procedures.’”’ 

No good reason appears for abandoning the policy of Congress to 
provide by special statute for review of orders of the Interstate Com- 
merce Commission, now provided for in the so-called Urgent Deficiencies 
Act of 1913. It would seem that any desirable changes in rights and 
methods of review of orders of the Interstate Commerce Commission 
should be considered in connection with the amendatory law now having 
attention by the Committee on Revision of Statutory Provisions for 
Review of Orders of the Interstate Commerce Commission, of which 
the Hon. O. L. Phillips, of Denver, is Chairman. 

The foregoing, while not complete, will illustrate particular features 
of the bill which are somewhat in conflict with present Commission pro- 
cedures or would be burdensome on the work of the Commission. 

Notwithstanding the foregoing objections and explanations, it may 
be said that S. 7 is not seriously detrimental in its effect upon the In- 
terstate Commerce Commission as were bills 8. 674, S. 675 and S. 918, 
which were under consideration by the former Congress and opposed by 
the League’s representative, Mr. Keeler, in May 1941. 


The Bill as Affecting Administrative Agencies Generally 


While it is beyond the field of League action or interest to consider 
the merits of this American Bar Association bill as applicable to ad- 
ministrative agencies generally, still as a matter of general public in- 
terest the members may welcome a short further critical statement of 
the bill, as general legislation. 

The bill is in 11 sections; and section 2 is devoted to definitions. 
In it are included special definitions of twelve terms or nouns employed 
in the succeeding sections, such as definitions of the words ‘‘person,’’ 
“‘narty,’’ ‘‘rule,’’ ‘‘order,’’ ‘‘license,’’ ‘‘sanction,’’ and so forth. The 
very first of these definitions is of the word ‘‘agency,’’ and the words 
of this definition, in the view of League counsel, leave uncertainty as 
to the scope and broad application of the statute of the bill as a whole. 
The definition reads : 


‘* * Agency’ means each authority of the Government of the 
United States other than Congress, the courts, or the governments 
of the possessions, Territories, or the District of Columbia. Ex- 
cept as to the requirements of section 3, there shall be excluded from 
the operation of this Act (1) functions which by law expire on the 
termination of present hostilities, within any fixed period there- 
after, or before July 1, 1947, and (2) agencies composed of repre- 
sentatives of the parties or of organizations of the parties to the 
disputes determined by them.’’ 
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The bill as a whole applies to all agencies as above defined ; but there 
is no definition of the key word ‘‘authority.’’ Counsel has not been 
able to find any controlling definition by the courts or in any statutes 
of what constitutes an ‘‘authority.’’ The word itself denotes legal pow- 
er; a right to command or to act; the right and power of public officers 
to require obedience to orders lawfully issued in the scope of their pub- 
lic duties. As to dictionary meaning, the old-fashioned word agency 
seems quite synonymous with the present day noun authority. In gen- 
eral present day acceptance the term authority probably refers to such 
government organizations (whether or not bearing names as corpor- 
ations, like Reconstruction Finance Corporation) as notably the Ten- 
nessee Valley Authority. But, manifestly, the terms of the bill as a 
whole do not relate to agencies which are only of such description. 
The bill may or may not cover government owned corporations such as 
Defense Plant Corporation; it may or may not apply to Federal Bureau 
of Investigation; it may or may not govern Bureaus of the major ex- 
ecutive departments, or regulatory divisions thereof, or indeed the 
members of the cabinet as heads of various executive departments, or 
as administrators under special acts, as regards all such functions that 
may be described in the succeeding sections of the bill. In this behalf, 
it is to be noted that Section 3, governing public information, opens 
with an exemption ‘‘to the extent that there is directly involved any 
military, naval or diplomatic function of the United States requiring 
secrecy in the public interest’’; Section 4 opens with an exemption 
“*to the extent that there is directly involved any military, naval, or 
diplomatic function of the United States’? without reference to need 
for secrecy. And these sections raise inference that the scope of the 
bill extends far beyond what are popularly regarded as the adminis- 
trative agencies created by Congress. 

Contrast the foregoing definition in S. 7 with the following defi- 
nition in Section 102 of the former bill S. 674 pending in 1941: 


**(a) ‘Agency’ means each office, board, commission, independent 
establishment, authority, corporation, department, bureau, divis- 
ion, or other subdivision or unit of the executive branch of the 
Federal Government, and means the highest or ultimate authority 
thereon.”’ 


The present bill probably was intended to be just as broad in applica- 
tion as the former bill. 

The A. B. A. pamphlet, which has been widely circulated, descrip- 
tive of the bill and urging its merit in protecting Amcricans in almost 
every field of endeavor and the people generally, emphasizes that the 
bill is drawn so that it ‘‘applies to functions rather than agencies,’’ the 
two typical functions being described: (1) the issuance of general reg- 
ulations or rules, having the effect of law, and (2) the issuance of orders 
adjudicating particular cases. 

One may wonder whether in the 10 sections of general nature in 
this bill it is possible wisely to define the procedures and limitations of 
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all forms of agencies, or whether specific statutory treatment of the 
procedures of the leading agencies is not essential. And especially we 
may consider whether it is necessary or desirable that a particular fune- 
tion shall be performed under identical methods and formalities by 
every agency, with complete uniformity, regardless of differences in 
subject matter. 

The substantive provisions of the bill may be very greatly con- 
densed into the statement that they include (a) provision for publica- 
tion of general regulations and public access to orders disposing of 
particular cases; (b) prescribe how general regulations, such as those 
affecting suits, rates, labor, and so forth, shall be formulated, generally 
require advance notice and opportunity for the public to be heard; 
(ec) prescribe how individual cases shall be determined after fair 
notice; (d) guarantee rights of parties to a fair hearing; (e) limit in- 
vestigation activities; (f) provide for adequate court review and cover 
many features of procedure and practice. 

If the bill becomes law, without exemption of any administrative 
agencies, and later in actual practice falls far short of accomplishing the 
desired objects, future amendments will likely be made to strengthen 
the law. While objections to the present bill as applied to the work of 
the Interstate Commerce Commission may be cured by relatively minor 
amendments, League members ought to consider whether such law 
under future amendments and strengthening of its provisions may not 
prove greatly detrimental to the orderly performance of the quasi 
legislative functions of the Commission in regulating rates and carrier 
services so that we should now insist upon exemption of the Interstate 
Commerce Commission from the terms of this bill because its procedures 
and methods are completely provided for in the Interstate Commerce 
Act, and court reviews are available under the Urgent Deficiencies Act. 

At the 1944 annual meeting (Circular No. 3420, page 100) the 
League voted to oppose H. R. 5237, introduced by Representative Smith 
of Virginia, known as an administrative procedure bill and which 
would, among other things, set up a group of so-called hearing exam- 
iners who would function for various administrative agencies and who 
would displace the present staff of I. C. C. examiners. Further, the 
Legislative Committee, under Chairman F. F. Estes, was authorized 
and directed, at the 1944 meeting, to follow an appropriate course to 
insure that any law enacted by the Congress should treat soundly with 
the procedures and well-established practice of the Interstate Com- 
merce Commission, and as a last resort, if need be, to insist upon ex- 
emption of the I. C. C. from the application of a general administrative 
procedure bill containing objectionable features such as the 1941 bills. 

The outline of the League’s position to be stated by its spokesman 
when appearing before the Senate Committee at the forthcoming hear- 
ing will first be presented to the Legislative Committee for its con- 
sideration and approval. 

Accepting the McCarran-Sumners bill as undertaking to incor- 
porate into the statute law of the United States the minimum essentials 
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required to achieve certain basic purposes concerning the work of all 
administrative agencies, in other words as in the nature of a Bill of 
Rights protecting citizens under government bureau functions, that 
bill deserves endorsement. The basic purposes stated by the sponsors 
are: 


(1) provision for publicity of administrative law and pro- 
cedure ; 

(2) a statement of minimum procedural requirements as to 
the two basic forms of administrative operation—first, the making 
of general regulations, and, secondly, the adjudication of partic- 
ular cases; 

(3) the specification and simplification of judicial review; 

(4) a statement of the common incidental procedural rights 
pertaining to any kind of executive authority ; 

(5) limitation upon the types of penalties administrative agen- 
cies may impose. 


S. 7 may be improved, to accomplish the desired objects, but it 
should not be defeated or weakened. The bill has not as yet been set 
down for public hearing but it is expected that the hearing date will be 
announced within the next few weeks. In the meantime, the measure 
has been referred to a subcommittee of the Senate Judiciary Committee, 
consisting of Senator McCarran, Nevada, Chairman, and Senators Hatch, 


New Mexico, Eastland, Miss., Ferguson, Mich., and Wherry, Neb. 





Rail Transportation 
By A. Rea Wuuiams, Editor 


ACCOUNTING AND TAXES 
1. C. C. Accounting Series Circular No. 88 


Under date of January 29, 1945, the Bureau of Accounts of the 
I. C. C. sent out the following order to the Chief Accounting Officers 
of Steam Railroads: 

‘‘The title of account 704, referred to in the answer to case 181 of 
Accounting Bulletin 15 should be changed to ‘Capital and other re- 
serve funds,’ to conform to the changes prescribed by the Commission’s 
order of October 6, 1944.’’ 





Depreciation Accounting 


In Docket No. 106462—Los Angeles and Salt Lake Railroad Co. 
v. Commissioner of Internal Revenue, 4 T. C. 76, the Tax Court of the 
United States has held that a railroad using the retirement method of 
accounting is not required to deduct depreciation accruing prior to 
March 1, 1913 in determining losses on property retirements. This de- 


cision should be of interest to railroads following the retirement method 
of depreciation accounting or having open accounts for the years in 
which such method was used. 





Tax Regulations—Amendments 


T. D. 5433, dated January 26, 1945, amends Regulations 111 with 
respect to basis of property acquired by corporation as a result of bank- 
ruptey or receivership proceedings. 





Income Tax Regulations 


Treasury Decision 5436 amends Income Tax Regulations 103 and 
111 so as to conform to Sections 2 and 3 of Public Law 511—78th Con- 
gress. 





FINANCE 


J. E. Willis, Vice President and Comptroller, Barre & Chelsea R. R. 
Company and of the St. Johnsbury and Lake Champlain R. R. Com- 
pany, has been appointed trustee of the St. Johnsbury and Lake Cham- 
plain R. R. Company, in process of reorganization under Section 77 
of the Bankruptcy Act. 
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In F. D. 14720—Wisconsin Central Railway Company Reorgan- 
ization, the plan of reorganization filed by the protective committee for 
the holders of first general mortgage bonds has been assigned for hear. 
ing at a time and place to be later determined. 

* The Rutland Railroad Company has filed with the I. C. C. a pro- 
posed plan of reorganization with the capitalization of $12,084,684, 
consisting of $4,026,226 of first mortgage four per cent income bonds, 
$7,837,929 of preferred stock and $442,529 of common stock. 

The St. Johns Ferry & Lake Champlain Railroad Company has 
filed a petition with the I. C. C. and the United States District Court for 
Vermont, for reorganization under Section 77 of the Bankruptey Act. 

Wabash Railroad Company has been authorized to issue $47,- 
000,000 of first mortgage 314 percent bonds, series B, to be sold at 98.38 
and accrued interest, with the proceeds being used to redeem $47,354,300 
of first mortgage 4 percent bonds, series A. 

Pere Marquette Railroad has asked the I. C. C. for authority to 
issue $60,000,000 of first mortgage bonds, the proceeds to be used for 
the redemption of other bonds. 





Imposition of Labor Conditions 


In a number of abandonment cases, in which certificates had been 


issued by the Commission reserving jurisdiction for two years from the 
date of the certificate to improve labor conditions if found necessary, 
the Commission has extended such period for an additional two years. 





Wheeling & Lake Erie Railway Company Operation 


Division 4 of the I. C. C. has denied the application of the Wheel- 
ing & Lake Erie Railway Company for authority to operate over the 
tracks and bridge of the Wheeling Steel Corporation extending from 
Steubenville, Ohio, to Follansbee, West Virginia. 

Division 4 summarized the major facts and stated its conclusions 
in the following language: 

‘*1. The applicant now serves the steel corporation from the south 
and delivers the ore cars to interchange or storage tracks near the 
southerly limits of the plant, on the west side of the Ohio River. 

**2. The steel corporation, for its own convenience and economy 
of operation, will move its ore storage facilities from the west side 
to the east side of the Ohio River. 

‘*3. The steel corporation desires, mainly for competitive reasons, 
that the applicant serve the new facilities, but demands that the appli- 
eant pay for doing so. 

**4. The tracks, bridge, and other facilities between the points of 
interchange heretofore and presently used and the new ore storage facil- 
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ities are located within the plant of the steel corporation and owned 
by it. 

F ‘*5. The said tracks, bridge, and other facilities are congested be- 
eause Of use in intraplant service, the bridge approaches are built on 
heavy grades, and operation by the applicant would be slow, difficult, 
and expensive. 

‘*6. The steel corporation is the only shipper which would benefit 
from such operation by the applicant. , 

“7. If service at the new storage facilities is furnished by the ap- 
plicant, it will incur additional operating expenses over and above the 
rental to be paid for the use of the corporation’s properties, but will 
receive no additional revenue for such service. 

‘*8. The expenses used as the basis for the proposed payment by 
the applicant will remain constant and must be borne by the steel cor- 
poration whether or not the applicant uses the tracks, bridge, and facil- 
ities in question. 


Conclusions 


‘‘In our opinion the payment proposed would have the effect of 
granting unlawful concessions to the steel corporation and would be 
contrary to previous findings of this Commission with respect to the 
making of terminal allowances or the performance of excess service in 
industrial plants. The public need shown and the equities urged are 
not sufficient to warrant our approval of the plan. As stated above, 
the steel corporation is the only shipper involved. It will continue to 
have the services of the applicant at its present interchange for ship- 
ments other than ore, and if its needs for ore become sufficiently acute 
no reason appears why it cannot receive it from the applicant at its 
present interchange and carry it directly to the ore trestle, as it has 
in the past, or even to haul it with its own power to the new storage 
facilities, if it so desires. 

‘*We are mindful of the probable adverse effect denial of the ap- 
plication will have upon the applicant, but we do not reject entirely the 
possibility that the steel corporation may be able to divide its traffic 
on an equitable basis between the carriers serving its plant. However, 
the possible unfortunate results upon the applicant do not warrant our 
approval of a plan which we consider contrary to principles previously 
enunciated by this Commission. 

‘We find that the present and future public convenience and 
necessity are not shown to require the operation by The Wheeling and 
Lake Erie Railway Company over the tracks and bridge of the Wheel- 
ing Steel Corporation extending from Steubenville, Jefferson County, 
Ohio, to Follansbee, Brooke County, West Virginia.’’ 





Changes in Financial Results of Rail Carriers 


The following is quoted from the ‘‘Monthly Comment on Trans- 
portation Statistics’’ of the Bureau of Transport Economics and Sta- 
tisties of the I. C. C., dated February 9: 
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‘‘Several striking changes in the financial results of the rail car- 
riers have occurred from 1941 (substantially a pre-war year) through 
1944, or three years of war. Freight revenue increased by more than 
57 per cent, passenger revenues about 248 percent, and total revenues 
about 77 percent in 1944 as compared with those of 1941. In 1944 
Federal income taxes were: approximately 7.5 times as large as in 1941 
but net railway operating income after these Federal taxes was only 
10.8 percent greater than in the pre-war year. Maintenance of way and 
structures in 1944 was about 2.1 times the figure for 1941 but main- 
tenance of equipment expenditures were only 1.6 times those of the 
earlier year. In 1941 accruals for the amortization of defense projects 
were nominal but they have increased consistently to more than double 
the $92,000,000 charged in 1942. Under the impact of increased traffic 
in 1941 the operating ratio declined to below 70 percent for the first time 
in many years. The ratio fell abruptly in 1942 but in 1944 approached 
to within about 2 percentage points of the level of 1941. Net railway 
operating income, after increasing nearly 50 percent in 1942 as com- 
pared with 1941, has also fallen sharply and in 1944 stood at approx- 
imately 11 percent more than the level of 1941 despite the consistent in- 
crease in freight and passenger revenue during the four years. 





FORMAL CASES 
“‘Employees”—Under Railway Labor Act 


The I. C. C. has ruled that special agents (below the rank of di- 
vision special agent) money guards, train riders, head watchmen, as- 
sistant head watchmen, yard watchmen, head guards, and guards of 
the Union Pacific Railroad Company, and depot watchmen, freight- 
house watchmen, yard watchmen, reservoir watchmen, and guards of the 
Ogden Union Railway & Depot Company are included within the term 
‘‘employee’’ under the Railway Labor Act. 





Negro Passenger Case 


I. C. C. Examiner Claude A. Rice has recommended the dismissal of 
a complaint charging the G. M. & O. R. R. with discriminating against 
Negro passengers. The complainants are three Negro passengers who 
rode from Mobile, Ala., to Meridian, Miss., on June 27, 1943. They 
charged that they had been denied Pullman space and diner service by 
the railroad. The examiner said that the complainants had tried to ob- 
tain Pullman reservations shortly before train time, but that passengers 
who wait until train time, whether white or colored, may find that all 
reservations are sold. He said that complainants could have been 
served at a special table in their coach if they had accepted the offer of 
the dining car attendant. 
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Safety Devices Installation 


The I. C. C. has approved plans of the Atlantic Coast Line Rail- 
road to install train telephones as a safety device on 231 miles of its 
line from Rocky Mount, N. C., through Wilmington, N. C., to Florence, 
S. C. 





Transportation of Explosives 


I. C. C. Regulations for Transportation of Explosives and other 
Dangerous Articles are amended by an order of Division 3, dated Jan- 
uary 25. 





MISCELLANEOUS 
Embargoes—Per Diem 


AAR Car Service Division Director Kendall issued the following 
statement on February 2, addressed to transportation officers: 

‘Because of the generally existing impression that embargoes do 
not become effective until 48 hours after 11:59 p. m. of the date of 
issuance, it appears advisable to call the attention of all concerned to 
amended paragraph (7) of the embargo regulations, as covered by the 
attached Supplement No. 3 to Circular CSD No. 87 dated July 20, 1943. 

‘Tt will be noted that for the purpose of per diem settlement per 
diem rule 16 provides that a road laying an embargo must accept or 
be responsible for per diem on cars loaded within 48 hours after the 
embargo is placed, and that cars must not be loaded after 11:59 p. m., 
of the second day after the placement. | 

‘Tt is pointed out that there is nothing in the rules which author- 
izes railroads to continue to load cars after notice of an embargo is 
received. Manifestly when a railroad disability exists, the loading of 
additional cars will only create congestion and defeat the purpose of 
the embargo.”’ 

The Supplement No. 3 to Cireular CSD-87, above mentioned, reads 
as follows: 

‘Paragraph (7) of Cireular CSD-87 is changed to read as follows: 

‘7, Per Diem Rule 16 provides in paragraph (a) that a road must 
accept cars already loaded and cars loaded within 48 hours after the 
laying of an embargo and in paragraph (c) that 48 hours after 11:59 
p. m. of the date of the embargo, a road must not load or permit to be 
loaded cars in such traffic nor accept orders to divert or reconsign cars 
already loaded. 

‘‘The purpose of these provisions of Per Diem Rule 16 is to pro- 
vide a basis for the settlement of car hire as to cars already loaded or 
which are in the process of loading at the time an embargo is received. 
It gives no permission to place cars for loading to an embargoed point 
or consignee after the receipt of the embargo notice. In fact, every 
effort should be made to prevent the loading of cars to an embargoed 
point or to an embargoed consignee after the receipt of the embargo 
notice. ”’ 
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Fair Employment Practices 


H. R. 2232—Prohibiting discrimination in employment because of 
race, creed, color, national origin, or ancestry, was favorably reported 
by the House Committee on Labor on February 20 [H.Rep.No. 187]. 

Section 4 of the Bill declares that the right to work and to seek 
work without discrimination because of race, creed, color, national 
origin, or ancestry is an immunity of all citizens of the United States 
which shall not be abridged by any State or by an instrumentality or 
creature of the United States or of any State. 

Sec. 5 makes it an unfair employment practice for any employer— 

(1) to refuse to hire any individual because of such individual’s 
race, creed, color, national origin, or ancestry ; 

(2) to discharge any indiv.dual from employment because of 
such individual’s race, creed, color, national origin or ancestry; 

(3) to discriminate against any individual in the matter of com- 
pensation with respect to, or in other terms or conditions of employ- 
ment because of such individual’s race, creed, color, national origin, 
or ancestry; or 

(4) to confine or limit recruitment or hiring of individuals for 
employment to any employment agency, placement service, training 
school or center, labor union or organization or any other source that 
discriminates against individuals because of their race, color, creed, 
national origin, or ancestry. 

The Bill makes it an unfair employment practice for any labor 
union— 

(1) to deny full membership rights and privileges to any individual 
because of such individual’s race, creed, color, national origin, or an- 
cestry ; 

(2) to expel from membership any individual because of such in- 
dividual’s race, creed, color, national origin, or ancestry; or 

(3) to discriminate against any member, employer, employee, or in- 
dividual seeking employment, because of his race, creed, color, national 
origin, or ancestry. 

It is also made an unfair employment practice for any employer 
or labor union to discharge, expel, or otherwise discriminate against 
any person because such person has opposed any practice which con- 
stitutes an unfair employment practice as defined by the Act, or has 
filed a charge, testified, or assisted in any proceeding under this Act. 

Enforcement of the Act is to be by a Fair Employment Practice 
Commission, composed of five (5) members appointed by the President 
by and with the advice and consent df the Senate. 





Locomotive Inspection Act Amendment 


S. 46, providing five additional locomotive inspectors for the I. C. C., 
was ordered favorably reported by the Senate Committee on Interstate 
Commerce on February 13. 
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Interstate Commerce Act Amendments 


§. 47, proposing non-controversial amendments of the Interstate 
Commerce Act, was approved by the Senate Committee on Interstate 
Commerce on February 13 and ordered favorably reported. This bill 
is similar to S. 1473 as passed by the Senate during the 78th Congress. 





Pullman Antitrust Suit 


Assistant U. S. Attorney General Berge has filed objections to the 
Pullman plan to divest its sleeping car business from its manufacturing 
business, asserting that the plan is ‘‘unclear and ambiguous.’’ Berge 
declared that the plan does not comply with the decree of the U. S. 
Distriet Court at Philadelphia requiring Pullman to dissolve its monop- 
oly of manufacturing and servicing Pullman railroad cars. He con- 
tends that Pullman ‘‘is making nothing more than an offer to retire 
from the sleeping car business, whereas the decree demands that the sep- 
aration must provide for the operation of the properties by some other 
individuals.”’ 





Railroad Anti-Trust Suit 


Counsel for 47 Western railroads, their chief executives, the West- 
ern Association of Railroad Executives, the Association of American 
Railroads and its officials, and others, filed affidavits in the U. 8S. Dis- 
trict Court at Lincoln, Nebraska, on February 2, seeking dismissal of 
the Government’s anti-trust suit and supporting a motion for a bill of 
particulars. 





Board of Investigation and Research-Reports 


Chairman Wheeler, of the Senate Interstate Commerce Committee, 
has appointed a subcommittee to consider recommendations made by 
the Board of Investigation and Research in the reports it submitted to 
the Congress at the termination of its existence, on September 18, 1944. 
Senator Wheeler will be Chairman of the Subcommittee. Other mem- 
bers are Senators Stewart, Tennessee; Mitchell, Washington; Reed, 
Kansas ; and Gurney, South Dakota. 





Rail Workers Get Vacation 


More than 800,000 non-operating railroad employes have been 
granted increased vacation allowances with pay. The agreement was 
reached in Chicago, on February 25, following conferences between the 
Carriers Conference Committee, representing all of the principal rail- 
roads, and representatives of 14 railroad labor unions of the non-op- 
erating employes. It provides a paid vacation of one week for all em- 
ployes with an excess of 160 days employment the preceding year and 
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two weeks vacation for employes with five years service, not necessarily 
consecutive. 

Subject to Government approval under the stabilization program, 
the agreement is retroactive to January 1 of this year and will continue 
in effect until January 1, 1947. 





Manganese Steel Castings Prices 


An increase of 4 percent in the ceiling prices for all manganese 
steel castings has been announced by OPA. The increase became effee- 
tive February 12. The increase was authorized, OPA said, because the 
manganese steel castings industry at present is not earning an amount 
equal to its adjusted 1936-39 base period profits. 





Storage and Terminal Prices 


OPA has issued Supplementary Regulation 14-I to the General 
Maximum Price Regulation relating to certain storage and terminal 
services. Certain provisions which are obsolete have been deleted. One 
provision has been restored and various provisions have been rearranged. 
The new regulations are known as SR 14-I, OPA Document No. 43574. 





Employment of Youths on Railroads 


The Children’s Bureau of the U. 8. Department of Labor has pub- 
lished Leaflet No. 11 of its series ‘‘Which Jobs for Young Workers?” 
containing advisory standards for employment of young workers in the 
railroad industry. Copies of the leaflet may be obtained free upon re- 
quest to the Children’s Bureau, U. 8S. Department of Labor, Washing- 
ton 25, D. C. 





PAW Personnel Changes 


Lucien F. Craig has been appointed Assistant Director of the Di- 
vision of Supply and Transportation of Petroleum Administration for 
War, a position which he held from March 1943 to February 1944, when 
he resigned to return to the Gulf Oil Corporation as assistant general 
manager of fuel sales. He was recalled to duty in Washington. 





Increases in Maximum Rates For Pick-Up and Delivery 


Five changes, effective March 19, 1945, have been made in the reg- 
ulations under which increases can be sought in maximum rates for pick- 
up and delivery or local transfer services performed for railroads or 
other line-haul carriers, according to an announcement made by O. P. A. 

All of the changes concern procedure or are of a clarifying nature 
and make no change in existing maximum rates. The changes are: 














for 
en 








MARCH, 1945 615 














1. OPA may authorize an increased rate to be effective within 30 
days after an application is filed. Heretofore no increase could be ef- 
fective before the expiration of 30 days after a filing. A proposed in- 
ereased rate may also be approved by OPA as of a date mutually agreed 
upon by the operator of the service and the line-haul carrier. 

2. Existing maximum rates will continue to apply when the same 
service is taken over by another operator. This will eliminate consid- 
erable paper work heretofore necessary in establishing maximum rates 
of the new operator. A former requirement that transfers be reported 
to OPA is also dropped. 

3. Services covered are redefined to include specifically those per- 
formed for freight forwarders, express, air, rail, motor and water line- 
haul carriers. Freight forwarders, express and air line-haul carriers 
were not expressly listed previously although they had been considered 
included by intent. 

4. Applications for a rate increase based upon a wage increase re- 
quiring approval of the National War Labor Board must be filed within 
15 days from the time a wage adjustment application is filed with the 
board or, in a disputed case, within 15 days from the time the operator of 
the service receives notice of the board’s decision. 

5. The old stipulation that a requested increase would be approved 
if it did not produce additional revenue in excess of the percentage by 
which the cost of material and labor used in supplying the service ex- 
ceeds the March 1942 base period cost has been changed to provide that 
a requested increase will be authorized if it will not result in a higher 
ratio of net income to revenue than in the base period. This change is 
in line with actual procedure heretofore followed. 

(Amendment No. 1 to Supplementary Regulation No. 14-H—Pick- 
up and Delivery and Local Transfer Services—effective March 19, 1945.) 





STATISTICS 
Revenue Freight Loadings 


Loading of revenue freight for the week ended February 17, 1945 
totaled 783,738 cars. This was an increase above the corresponding 
week of 1944 of 9,501 cars, or 1.2 percent, and an increase above the 
same week in 1943 of 31,719 cars or 4.2 percent. Loading of revenue 
freight for the week of February 17, increased 28,302 cars, or 3.7 
percent above the preceding week. 

Coal loading amounted to 166,607 cars, a decrease of 9,406 cars be- 
low the preceding week, and a decrease of 11,757 cars below the cor- 
responding week in 1944. 





Railroad Equipment 


Class I railroads on February 1, 1945 had 36,734 new freight cars 
and 451 new locomotives on order, as compared with 33,411 new freight 
ears and 863 new locomotives on order on February 1, 1944. 
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Railway Employees 


Class I steam railways, excluding switching and terminal compan- 
ies had 1,390,718 employees at the middle of the month of January 
1945, an increase of 2.47 per cent over the middle of January 1944, and 
a decrease of 0.67 per cent as compared with the middle of December 
1944. Railroad employment at the middle of January 1945 was 141.7 
per cent of 1935-1939 average. 





Railway Accidents 


The I. C. C. has announced, in a preliminary report, that 164 pas- 
sengers were killed and 1,824 passengers were injured in train acci- 
dents in 1944, as compared with 205 killed and 2,365 injured in 1943. 
In train service accidents 62 passengers were killed and 2,819 injured 
in 1944 as compared with 48 killed and 2,666 injured in 1943. 





Pipe Line Companies—Revenues 


The large oil pipe line companies had transportation revenue in 
the fourth quarter of 1944 amounting to $73,831,555 as compared with 
' $70,136,412 in the fourth quarter of 1943, an increase of 5.3 per cent. 

These companies had 576,762,118 barrels of oil originating on line and 
received from connections in the last quarter of 1944 as compared with 
537,913,036 barrels in the fourth quarter of 1943. 





Railroad Reorganizations 


H. R. 37, amending Section 77 of the Bankruptcy Act, and general- 
ly referred to as the Hobbs Bill, was passed by the House on February 
14 and sent to the Senate. On February 15 the bill was referred to the 
Senate Committee on Interstate Commerce. The bill is designed to en- 
large the scope of jurisdictional review of I. C. C. action in railroad 


reorganization cases and to protect the equity of stockholders in such 
cases. 
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Our Honor Roll 


By Epwarp H. DeGroot, JR. 


Lieutenant Julian 8. Carr, (May, 1944 JourNaL), may be addressed 
in care of 214 Grant Building, Atlanta 3, Georgia. 

0/C Charles J. Harriss, 38699116, (June, 1944 JourNAL), is now 
attached to the 5th Platoon, Class 35, TC-OCS, N. O. A. A. B., New 
Orleans 12, Louisiana. Mr. Harriss has advised that he expects to move 
again within the next few weeks. 

Theutenant John L. Hawkins, (April, 1944 Journa), is located 
in care of 5th Transportation Zone, 52 South Starling Street, Columbus 
8, Ohio. 

Captain W. H. Herrin, T. C., (March, 1944 JourNaL), is now 
Major Herrin, and is attached to the Columbus, Ohio A. S. F. Depot. 


Tieutenant E. M. Watters, U. 8. N. R., (June 1944 Journau), is on 
duty in the Office of Naval Officer Procurement, 1600 Arch Street, Phil- 
adelphia 3, Pennsylvania. 

Sergeant Sidney Kraft, 32610474, is assigned to Squadron A, Scott 
Field, Illinois. 





CORRECTION 


In an item appearing on page 443 of the February issue of the 
I. C. C. Practitioners’ Journal it is stated that an open forum was 
sponsored by the Women’s Bar Association of the District of Colum- 
bia on the McCarran-Sumners Administrative Procedure Bills on Feb- 
ruary 7th. Our attention has been directed to the fact that the forum 
was sponsored by the National Association of Women Lawyers instead 
of the Women’s Bar Association for D. C. 
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Motor Transportation 


By J. Nuvian BEALL, Editor 


Fair Labor Standards Act 


In an employee action under the Fair Labor Standards Act, 
the Supreme Court of Illinois held that if the employee performed 
substantial duties affecting safety he was not covered by the overtime 
provisions of the Act. The case was Levinson v. Spector Motor Service 
and the plaintiff was employed as a checker who supervised loaders, 
The employee had obtained judgment in the court below and the judg- 
ment was set aside by the Illinois Supreme Court. Plaintiff worked 
with a group who unloaded and wheeled freight, however, as a checker, 
the plaintiff planned and directed the work. The court held that the 
quantity of plaintiff’s activities were not the true test of exemption, 
and that the plaintiff was in the same class as loaders, dockmen and 
helpers. 

In another case the United States District Court for the Eastern 
District of Kentucky held that an employee performing mechanical 
duties in connection with stockpiles of rebuilt parts or repaired tires, 
was entitled to overtime. The case was Keeling v. Huber and Huber. 
Under the facts of the case, the court found that the employee was en- 
gaged in repairing parts and maintaining stockpiles rather than the 
installation of parts on the trucks. The court took the position that the 
repairing of parts which went into stockpile storage, before use, was an 
indirect and remote activity and not directly connected with safety 
of operations. 

In a third case, the United States Court of New York held that 
determinations must be made by the Interstate Commerce Commission 
before suits may be maintained. This case was Murray Ispass Vv. 
Pyramid Motor Freight. Under this ruling the court would not un- 
dertake to determine whether the activities of the employee affected 
safety but would require an administrative determination by the Com- 
mission before proceeding in the courts. 





Water Transportation—Loaded Trailers 


A third application has been filed with the Commission for au- 
thority to operate a water carrier for the transportation of loaded trucks 
and trailers. The latest application is Docket W-920 and was filed by 
Harry Priebe and D. E. Daggitt, doing business as Lake Michigan 
Transit Co. They propose to transport loaded motor vehicles between 
Muskegon, Michigan and Milwaukee, Wisconsin, and between Grand 
Haven, Michigan and Holland, Michigan. 

The first application of this kind was filed by H. E. Savage, Jr., 
Docket W-911, for transportation of loaded semi-trailers between Nor- 
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folk, Baltimore, Philadelphia, New York and Boston. A hearing has 
been held on this application and a proposed report is now due. 

Another similar application was filed by C. G. Fuller, doing bus- 
jness as Intercoastal Transport Company, and applied for rights between 
South Carolina ports and inland waterways on the one hand, and Wash- 
ington, Baltimore, Philadelphia and New York on the other hand. 
No hearings have been held on this application. 





Railroad Operations of Motor Carriers 


The United States Supreme Court will hear argument during the 
week beginning March 26th, on two cases involving the issuance of 
motor carrier certificates to railroads. The cases are American Truck- 
ing Associations, Inc., et al v. Interstate Commerce Commission, No. 
558, and United States v. Parker, No. 507. Both cases involve the 
question of the proper criteria to be applied by the Commission in 
granting motor carrier authority to railroads. In the Seaboard case 
the United States District Court for Virginia by a two-to-one decision 
upheld the Commission, and in the Parker case the United States Dis-. 
trict Court for Indiana, by a unanimous decision, reversed the Com- 
mission. 

In the meantime, a number of cases are pending before the Com- 
mission involving various phases of the subject. Motor carriers have 
filed complaints alleging that the Frisco Railroad is conducting truck 
operations which are not auxiliary or supplemental to its railroad 
service. These proceedings involve Docket MC 89913 and subs and the 
complaint is docketed as MC-C-293. See Traffic World, Feb. 10, 1945, 
page 329, and Feb. 17, 1945, page 395. 

Similar complaints were filed against the Rock Island Railroad, 
Docket MC-C-406. These complaints were also discussed in Traffic 
World under date of Feb. 10, 1945, at page 325. 

In these cases which are pending before the Commission, it appears 
to be the position of the complainants that railroads may not be per- 
mitted to conduct any motor carrier service as such, and that the only 
operations which are strictly auxiliary or supplemental to railroad 
service, are those which move on a railroad bill of lading. The rail- 
roads contend that the imposition of restrictions has a tendency to de- 
stroy the benefits of their truck operations. 

The cases before the Supreme Court will present the question as 
to whether the Commission has statutory jurisdiction to certificate a 
motor carrier operation under Part II and authorize it to be operated 
under tariffs filed under Part I. There is also raised the question as 
to whether the Commission has jurisdiction to authorize the interming- 
ling of motor carrier and railroad revenues and expenses, as was done in 
the Seaboard case. 

The railroads and the Commission contend that it has jurisdiction 
to recognize a hybrid operation which is part rail and part motor and 
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different from either rail: service or ordinary motor carrier service. It 
is contended that the Commission may certificate such an operation 
under the Motor Carrier Act, authorize its operations under railroad 
tariffs, and authorize intermingling of revenues and expenses in rail- 
road accounts. The railroads and the Commission contend that there 
is nothing in the Act which prohibits railroads from conducting motor 
carrier operations and certain provisions of the Act show that Con- 
gress intended that railroads might operate truck lines under proper 
circumstances. 

Motor carriers contend that Congress did not recognize a hybrid 
operation in line-haul service and confined hybrid operations, part 
rail and part motor, to terminal services. Therefore, they contend that 
the Commission cannot make distinctions which Congress did not make, 
and cannot certificate a hybrid operation and undertake to regulate 
it by borrowing regulatory provisions from both Part I and Part II of 
the Interstate Commerce Act. 

The two cases now before the Supreme Court cover the issues very 
fully and the results should put at rest a number of questions which 
have troubled both the Commission and the carriers. The Parker 
case involves operations which are conducted by a railroad subsidiary, 
whereas, the Seaboard case involves operations under certificates which 
were granted directly to the railroad. 





Regular v. Irregular Route Operations 


The troublesome nature of this question is illustrated by the briefs 
which are being filed in connection with the proposed report of Division 
5 in the Brady case, MC-C-246. 

In another complaint case involving the Northern Transportation 
Company, Docket MC-C-393, a Joint Board has recommended dismissal 
of the complaint on the ground that the type of service which a carrier 
may conduct under irregular route certificates issued by the Commis- 
sion is so indefinite that a complaint-cannot be sustained. 

In a number of cases the Commission has authorized a regular 
route carrier to purchase irregular route rights and in these cases the 
Commission has admonished the purchaser that it may not convert the 
irregular routes into regular routes. The purchases have been approved 
on the assumption that the purchasers would conduct only such oper- 
ations as were proper under the irregular route authority. 

On February 22nd, Division 4 authorized a regular route carrier 
to bridge two regular routes with an irregular route certificate. The 
ease is Docket MC-F-2600, Falwell—Control—Draper and Evans. Com- 
missioner Mahaffie dissented. 

In the Falwell case the irregular route rights acquired for the 
purpose of joining two regular routes were wholly within a single state 
and no possible irregular route operations, in interstate commerce, 
could be conducted without reference to connecting lines. This case 
will be appealed to the entire Commission. 
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Freight Forwarder Regulation 


By Gites Morrow 
Commerce Counsel, Freight Forwarders Institute 


Freight Forwarder Permits Granted 


Carloader Corporation, Docket No. FF-122. An order has been 
entered in this proceeding, based upon a report of the Commission on 
argument and reconsideration. The order, dated January 9, 1945, 
affirms a prior report and order of Division 4, dated January 20, 1944, 
by which applicant was authorized to operate as a freight forwarder 
of commodities generally when consigned for export, from New York 
and Philadelphia to ports on the Atlantic Coast south of Norfolk, on 
the Gulf of Mexico and Pacific coasts, and to Eagle Pass and Laredo, 
Tex., until December 31, 1945. Denial of authority to perform a do- 
mestie service from New York to Oklahoma and Texas was also affirmed. 
The principal question, on reconsideration, was whether or not applicant 
should be authorized to perform any domestic service. Applicant pre- 
sented evidence to show that eight carloads of domestic traffic was 
handled prior to May 16, 1942, the date of enactment of part IV of the 
Act. Although tariffs were maintained covering domestic service, it 
was admitted that no substantial amount of domestic traffic had been 
moved since the Act was passed, and solicitation of this type of traffic 
was discontinued. Applicant’s entire efforts and facilities after that 
date were devoted to the handling of export traffic. The Commission’s 
report states that ‘‘The fact that applicant actually performed some 
domestic service and then failed to continue with that operation tends to 
establish, if anyhing, that such service is not desired by the public in- 
terest.’’ 


Merchants Carloading Co., Inc., Docket No. FF-40. The I. C. C. 
Division 4, by report and order dated February 12, 1945, has issued a 
permit to the Merchants Carloading Co., Inc., authorizing that company 
to perform service as a freight forwarder of commodities generally, in 
interstate commerce, from New York, N. Y., and points on Long Island 
and in Westchester and Rockland Counties, N. Y., Hudson, Essex, 
Bergen, Passaic, Union, Middlesex, Morris Mercer, and Monmouth Coun- 
ties, N. J., to points in Ark., Ariz., Calif., Colo., Idaho, Ill., Ind., Iowa, 
Kans., La., Mich., Minn., Mo., Mont., Nebr., Nev., N. M., N. D., Okla., 
Ore., So. Dakota, Texas, Utah, Wash., Wisc., and Wyo. 





Additional Freight Forwarder Application Filed 


An additional application for authority to operate as a freight for- 
warder subject to part IV of the Interstate Commerce Act has been 
filed. The application was filed by Modern Carloading Company, of 
Los Angeles, Calif., and has been docketed by the I. C. C. as No. FF-163. 
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Freight Forwarder Application Dismissed 


The I. C. C., Division 4, by order dated January 20, 1945, has dis- 
missed the application for a freight forwarder permit filed by Wells 
Fargo & Company of Cuba, in docket No. FF-24. The application was 
dismissed upon a finding that applicant has discontinued all freight 
forwarder operation subject to the Act. 





COMMISSIONER AITCHISON NOW VISITING BRAZIL* 


Commissioner Aitchison, in response to an invitation from the 
Associacao Commercial de Sao Paulo—one of Brazil’s leading commer- 
cial organizations left Washington about March 15 for a six-weeks’ visit 
to Brazil where he will speak before the organization extending the 
invitation and other commercial, engineering and technical gatherings 
in Sao Paulo and Rio and other cities and discuss with them various 
phases of transportation problems mutual to Brazil and the United 
States. The Office of Inter-American Affairs, through which the invi- 
tation was extended, said: 

While Brazil is larger than the United States without Alaska, it 
is considerably younger than the United States in many ways and, in 
its present state of economic development, especially in the transporta- 
tion fields, it is facing problems which were faced and solved by our 
own people within the last three decades. 

Dr. Aitchison carried with him a number of films on the rail- 
ways, waterways and highways of the United States, and will address the 
Sao Paulo Association of Commerce on the following subjects: 

‘‘The Railroad Transport Systems and Allied Railway Services of 
the United States.’’ 

‘Other Means of Domestic Transportation—Motor Carriers, Inland 
and Inter-Coastal Waterways and Pipelines.’’ 

‘*A Resume of the Means Employed to Adjust the Relationships 
Between Common Carriers, Shippers and the Government.”’ 

‘‘The Problems Which Confront United States Transportation 
Today.’’ 

The above addresses will be translated into Portugese and distrib- 
uted to the press. 

Dr. Aitchison has been a member of the Interstate Commerce Com- 
mission of the United States for the last twenty-seven years and was 
for three terms Chairman of the above Commission. He is recognized 
as an outstanding authority on transportation and is a lawyer of note 
in the transportation field. 





* Traffic World, March 3, 1945, p. 523. 
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Water Transportation 


By R. GRANVILLE Curry, Editor 


Contracts of Contract Water Carriers 


In Ex Parte No. 161—Filing of Contracts by Contract Carriers 
by Water, Division 1 of the I. C. C., upon its own motion, has in- 
stituted an investigation for the purpose of determining whether such 
contracts should be required to be filed with the Commission, and, if 
s0, What rules and regulations should be prescribed to cover the filing. 





Great Lakes Coal Tonnage 


The Solid Fuels Administration has served notice that it will limit 
the tonnage of eastern-mined bituminous coals to be moved by Great 
Lakes vessels during the 1945 navigation season for industrial use by: 

1. Prohibiting movement by lake of those coals for use as railroad 
locomotive fuel. 

2. Taking steps to determine which industrial consumers supplied 
by lake can convert to the use of midwestern-mined coals. 





Water Carriers Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement 4447 containing selected financial and operating 
statistics from Annual Reports of carriers by water for the year ended 
December 31, 1943. 





Rivers and Harbors 


S. 35, the Omnibus Rivers and Harbors Bill, was passed by the 
House, without amendment, on February 22, and signed by the Presi- 
dent on March 2. The Bill provides for 291 rivers and harbors im- 
provement projects, with an estimated total,cost of $381,968,332. No 
projects are authorized for immediate construction other than those 
considered to be essential to the War effort. 





Export Freight Traffic 


Export freight traffic in January 1945, excluding coal and grain, 
totaled 179,030 cars as compared with 139,787 cars in January 1944, 
an increase of 28 per cent. 
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District 1) becomes subject to the provisions of PAO-5, which with 
Petroleum Directive 59 provides for the delivery of the principal pe. 
troleum products into the Atlantic Seaboard. 


Naptha and Natural Gasoline to East Coast States . 

a 

Movements of naptha and natural gasoline into the East Coast t) 
States by rail or inland and intercoastal waterways will require approval ti 
of the Petroleum Administration for War, Deputy Petroleum Admin- t 
istrator Ralph K. Davies has announced. i 
Action was taken by adopting Amendment No. 1 to Petroleum ¢ 
Administrative Order No. 5, which became effective on March 1, 1945, 1 
As a result of this action the importation of all petroleum components { 
to be used for blending into motor fuel in East Coast States (PAW ( 
( 

f 





1. C. C. DECISIONS 


Troublesome Question of Common or Contract Carrier Status Con- 
sidered by Division 4 in Light of American Range Lines Decision— 
Contract Carrier Status Found, Wth Rights to Transport Com- 
modities Generally—Applicants Found Entitled to One Permit 
—Past Operation in Transporting Exempt Bulk Commodi- 
ties Found No Basis For Future Operating Authority on 
Certain Waters—Exclusively Exempt Towing Prior To 
“‘Grandfather’’ Date No Basis For Towing Author- 
ization—Exemption Under Section 303 (e) 

Found Not Justified 


Division 4 in No. W-14, Atwacoal Transportation Company Con- 
tract Carrier Application, decided February 12, 1945, found that ap- 
plicants, Atwacoal Transportation Company and Fall River Naviga- 
tion Company, are entitled to continue operation jointly as a contract 
earrier by self-propelled vessels and by non-self-propelled vessels with 
the use of separate towing vessels, in the transportation of general 
commodities, between ports and points along the Atlantic and Gulf of an 
Mexico coasts from Maine to Louisiana, inclusive, but not including op- 
eration between two or more points on the Gulf of Mexico by way of 
the Gulf Intracoastal Waterway. 

Contract carrier status found with right to transport commodities 
generally subject to certain limitations. Division 4 said that it had 
reached its conclusions ‘“because they are in harmony with the find- 
ings of the entire Commission in American Range Lines, Inc., Contract 
Carrier Application, swpra, from which all members of this division dis- 
sented.’’ The American Range Lines case was reviewed in the Jan- 
uary, 1945, issue of the JouRNAL, page 402. In describing applicant’s 
service Division 5 in the present case said: 


‘*Applicants are interested only in moving commodities that 
ean be transported in full shipload lots or in quantities substantial 
enough to justify the use of an entire vessel. Business has been 
obtained through direct offerings by shippers, by solicitation, and 
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and 


through brokers, all cargoes moving under either spot contracts, 
annual contracts, contracts for a series of trips, or contracts to 
transport a shipper’s requirements, with minimum and maximum 
tonnages specified. The general agreement with a shipper some- 
times names all vessels at the disposal of both applicants; at times 
individual vessels of either or both applicants are named, and at 
other times no vessels are specified. The terms and conditions 
under which a particular commodity is to be transported are set 
forth in these contracts but a separate charter party is prepared for 
each voyage, and the master of the vessel signs a bill of lading for 
each cargo which shows loading and discharging ports, the nature 
of the commodity and the number of tons loaded. Charterers desig- 
nate the wharves or places for loading and discharging and in the 
event cargoes require special accommodation, such as stowage in 
heated holds, charterers must furnish the heating equipment and 
heat. Most engagements covered transportation for a single shipper 
of a full cargo lot, although there have been a few instances in 
which two shippers used the same vessel. On one occasion three 
parcels of cargo were transported in the same ship for three ship- 
pers. 
‘**By schedules duly filed with us, applicants named minimum 
rates for application from, to and between safe ports or places in 
all seaboard States from Maine to Texas on the commodities speci- 
fied in the footnote. They did not name rates on numerous com- 
modities which ordinarily are shipped loose or in bulk. 

‘‘Applicants served 29 shippers in 1938, 32 in 1939, 38 in 
1940, and 31 in 1941, transporting bulk and non-bulk commodities 
between numerous ports along the Atlantic and Gulf coasts and 
tributary waterways. Applicants did not maintain regular routes, 
or operate the vessels on fixed schedules, but moved from port to 
port as required by the individual contracts.’’ 


The Commission then quoted from the American Range Lines case 
said : 


‘‘In the foregoing proceeding the permit issued was limited 
to the specific commodities and ports as sought by the application. 
In the instant proceeding applicants seek authority to handle all 
commodities and to serve all ports on the Atlantic and Gulf of 
Mexico coasts. Applicants in the past have not limited their serv- 
ice to the handling of specific commodities and have in fact handled 
a wide variety of articles. Similarly, ports along the Atlantic coast 
and the Gulf of Mexico coast as far west as the New Orleans area 
have been served indiscriminately both prior to and since Jan- 
uary 1, 1940. We conclude that applicants are entitled to a permit 
authorizing them to continue operation as a contract carrier of gen- 
eral commodities in lots of 500 tons or more for not more than 
three shippers on any one voyage, between ports and points along 
the Atlantic and Gulf of Mexico coasts from Maine to Louisiana, 
inclusive. ’’ 
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One permit to the two applicants. After reviewing the relation- 
ship of the two applicants to each other and to their parent company, 
Division 4 said: 


‘*Matters such as separate incorporation were disregarded 
when determining whether applicants in the proceedings shown be- 
low [citing a number of I. C. C. water-carrier cases] operated a 
single transportation service. Common management, identical serv- 
ice, and similarity of routes were considered, and, in each proceed- 
ing, we issued only’ one certificate or permit. All of these factors 
are present in the operations of applicants herein. We conclude 
that such operations are conducted as a single business and that 
applicants are entitled to only one permit or certificate, jointly, 
to continue their operations.’’ 


Rights to and from Texas ports denied because no service prior to 
‘*grandfather’’ date and only exempt transportation service thereafter. 
Division 4, after pointing out that there was no service by applicants 
to or from ports in Texas on or prior to ‘‘grandfather’’ date (January 
1, 1940) and that authorization under the ‘‘grandfather’’ clause could 
not be granted, stated that applicant would have to establish that the 
operations sought are consistent with the public interest, ete. In find- 
ing that new rights had not been justified by movements after ‘‘grand- 
father’’ date, the Commission pointed out that such movements were 


exempt with relatively unimportant exceptions. In this connection it 
said: 


‘‘As the movement of commodities in bulk, which predominated 
in these operations, is transportation specifically exempted from 
the provisions of part III, consideration of such transportation is 
not helpful in determining rights to future operating authority. 

**No non-bulk commodities were transported from Texas and 
all inbound movements of the one-non-bulk commodity, canned 
goods, were for the account of the same shipper, but neither that 
shipper nor any other testified in support of this part of the ap- 
plications. We are not convinced that the transportation of canned 
goods for a single shipper on but three occasions in 1941 demon- 
strates such requirement by the present or future public convenience 
and necessity or consistency with the public interest and the na- 
tional transportation policy as to warrant our authorization at 
this time of applicants’ operations to Texas.’’ 


Exclusively exempt towing operations no basis for ‘‘grandfather’’ 
rights. Pointing out that all of applicants’ towing services on or prior 
to ‘‘grandfather’’ date were for other carriers subject to the Act and, 
therefore, exempt under section 303(f)(2) or were salvage operations 
exempt under section 303(g), the Commission said that it would not 


be warranted in authorizing applicants to perform a general towage 
service. 
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Exemption under section 303(e) denied. The Commission revoked 
its previous order granting exemption to one of applicants under sec- 
tion 303(e) in transporting telegraph poles, ete. The Commission 
found that such transportation is actually and substantially competi- 
tive with common carriers subject to Part I and is not justified. 





Severance of Operating Rights Authorized—tTransfer Found Not To 
Be Transaction Under Section 5(2) But Subject to Provisions of 
Section 312—Transferor Found Not Entitled To Extend 

Services Under Section 309 (d) 


Division 4 in Finance Docket No. 14570, Coast Transportation 
Company, Inc., Certificate Transfer, decided February 8, 1945, author- 
ized transfer of certain operating rights from the Coast Transportation 
Company, Inc., transferor, to Panama City Transit Company, Inc., 
transferee. Transferor had operated between New Orleans and Apalach- 
icola, Fla., and certain intermediate ports named, and also between New 
Orleans and Tampa and the same intermediate ports. The Commission 
authorized the transfer by transferor to transferee of rights of the 
certificate of the former to the extent that such certificate authorizes 
operation between New Orleans, La., and Apalachicola, Fla. 

The transferor, which was engaged in intrastate bus service, was 
found not to be a carrier as defined in section 5(13) of the Act and, 
therefore, the transaction was not one within the provisions of section 
5(2) but instead was within the provisions of section 312. Concerning 
severance of operating rights, the Commission said: 


‘‘As to the propriety of severance of operating rights, in general, 
and consequent transfers of certificates to cover the separated rights, 
we think that rights confirmed or granted by certificates issued 
by us under part III of the act clearly may be divided if it be 
shown that such division conforms to the test of public interest pre- 
seribed by section 5(2) and by section 312. Since, for the reason 
given below, the proposed sale of operating rights is not a trans- 
action within the scope of section 5(2), in the present instance only 
the provisions of section 312 are applicable. See United States 
Lines Co. (Panama Pacific Line) Certificate Transfer, 257 I. C. C.’’ 


A protestant contended that under the provisions of section 309(d) 
the service between New Orleans and Apalachicola automatically may 
be extended to Tampa on completion of the Intracoastal Waterway. The 
Commission, however, found that Apalachicola is not the terminus of 
the Intracoastal Waterway; that this waterway had been opened to 
Carrabelle, Fla.; and that the transferor filed no application for au- 
thority to extend its service. Whether or not transferor, whose services 
had been discontinued because of conditions beyond its control, could 
properly be authorized to extend its services under this section. the 
Commission said need not be decided here. It said: 
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‘“Transferor proposes here, however, to transfer only such rights 
as it has to operate to and from Apalachicola and if that transfer 
is approved by us, transferee would not be entitled to authority 
under section 309(d) to extend its services to Carrabelle or beyond 
since it cannot now meet the requirements of that section of our 
regulations prescribéd pursuant thereto.’’ 





Following Harms Case, Territorial Restriction Eliminated From Per- 
mit To Applicant Furnishing Non-Self-Propelled 
Deck Scows Under Charter 

Upon reconsideration Division 4 modified its findings in No. W- 
105, Jacob Rice & Sons Contract Carrier Application, decided Febru- 
ary 6, 1945, 250 I. C. C. 727, so as to authorize continuance of operation 
by applicants at New York, N. Y., as a contract carrier in furnishing 
(under charter, lease, or other agreement) non-self-propelled deck 
scows to persons other than carriers subject to the Interstate Commerce 
Act, and eliminated the territorial restriction which had been included 
in its first report. The Commission cited in support of its conclusions 
the Harms case, 260 I. C. C. 171, in which on further consideration 
territorial restrictions were removed. As in that case the Commission 


in the present case authorized continuance of operations ‘‘at New 
York, N. Y.”’ 





R. W. SNOW, DIRECTOR, BUREAU OF WATER CARRIERS, DECEASED 

Mr. R. W. Snow, Director, Bureau of Water Carriers and Freight 
Forwarders of the Interstate Commerce Commission, died Tuesday, 
March 27 at George Washington University Hospital, after a short ill- 
ness. 

Mr. Snow graduated from Georgetown University Law School and 
became legal adviser to the Goodyear Tire & Rubber Company in Akron, 
Ohio and the Dunlop Tire & Rubber Company in Buffalo, N. Y. 

The first association of Mr. Snow with the ICC was as an attorney 
in the Bureau of Inquiry which he joined October 23, 1914. He re- 
mained with that Bureau until December 31, 1919, when he resigned to 
enter private law practice. He centered his activities for several years 
in Buffalo, N. Y., then became a legal adviser to a large rubber company 
headquarters in Akron. 

He was formerly executive Vice-President of the Canada Dry 
Gingerale Company. He retired from the Canada Dry Company be- 
cause of ill health but resumed business activities in 1936, when he re- 
joined the Law and Enforcement Section of the Bureau of Motor Car- 
riers and later he was appointed Director of the Bureau of Water 
Carriers and Freight Forwarders of the Interstate Commerce Commis- 
sion. 

Mr. Snow is survived by his wife, the former Miss Annette Smith of 
Washington, D. C., two daughters, Mrs. Carter Treadwell of Bronx- 
ville, New York and Mrs. Dan S. Leasure, and a son, Roswell W. Snow, 
Jr., who is in the Coast Guard. 
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- Recent Court Decisions* 


By Warren H. WAGNER 


Having once elected to seek reparation before the Commission, suit will not be 
entertained in court—distinction between awarding reparation and fixing 
rates for future. 


Ashland Coal and Ice Co. v. United States. (No. 337) 


The District Court for the Eastern District of Virginia, Richmond 
Division, a three judge court, on January 25, 1945, dismissed a suit to 
set aside that part of the Commission’s order in No. 27648, Ashland 
Coal and Ice Co. v. Atlantic Coast Line R. R. Co., relating to repar- 
ation. In that case the Commission found rates on bituminous coal 
from mines in Virginia, West Virginia and Kentucky to Virginia des- 
tinations unreasonable for the future, but not for the past, and denied 
reparation. ; 

Quoting from the decision of the court: 


(1) Jurisdiction. 

We must first consider the contention of the defendants that 
we have no jurisdiction to entertain the present suit... . 

The cases seem to establish the rule that where a litigant ap- 
plies to the Commission for reparation, which has been denied by 
the Commission, an ordinary civil action cannot, on the same claim 
or cause of action, be entertained by an ordinary one-judge federal 
district court... . 

This brings us to the jurisdictional problem of the case be- 
fore us. Can a party who has sought reparation before the Com- 
mission and has been denied such reparation by the Commission, 
bring a civil action (under the Urgent Deficiencies Act) in a spe- 
cially organized three-judge district court for the purpose of setting 
aside the Commission’s order? Section 9 of the Interstate Com- 
merce Act, we think, as interpreted by the federal courts, is an 
effective bar to such a civil action... . 

We are not impressed by the attempt of the plaintiffs to dis- 
tinguish these cases and to minimize their authority. To us they 
seem controlling. 

Nor can we find any merit in the contention of plaintiffs that 
this is not a suit to set aside an order of the Commission denying 
reparation. In their brief we find: 


‘There is no prayer before this Court that it determine 
either (a) whether we are entitled to reparation, or (b) ‘the 
amount thereof.’ This Court is simply asked to determine 
whether the Commission acted arbitrarily or beyond its stat- 





_*At the time of going to press one of these decisions was available in type- 
written form only, and not yet reported. Therefore, citation was impossible. 
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utory power in deciding upon the same mass of evidence that 
rates were not unreasonable prior to a certain date, but that 
they are unreasonable subsequent to such date and whether 
the decision of the Commission contains the essential findings 
of preliminary fact to sustain these divergent views. As a 
necessary corollary this suit raises the further question 
whether the Commission has wrongfully assumed a power of 
discretion in respect of determining past unreasonableness. If 
this Court finds with us, it is asked to remand the case for 


further action within the framework of power properly ex- 
ercised.’’ 


If to this contention any answer be necessary beyond its mere 
statement, that answer, we think, is found in the words of Circuit 


Judge Swan, in George Allison & Co. v. United States, 12 F. Supp. 
862, 863-864: 


‘Plaintiffs, on the other hand, insist that they seek no 
reparation or damages, but merely ask annulment of part of 
an affirmative order arbitrarily fixing as reasonable the rates 
and charges attacked. The petition is framed so as to be con- 
sistent with this contention; as has been stated, plaintiffs re- 
quest the annulment of the parts of the order of November 
7, 1933, already indicated, and there is no prayer for dam- 
ages or reparation. But it is too plain for argument that this 
suit was prompted by the hope that its success would pave the 
way for a later recovery of damages against the carrier in a 
larger amount than the order of November 7 permits. The 
plaintiffs, as complainants or interveners in the proceedings 
before the Commission, sought reparation as well as reasonable 
rates for the future. * * * Hence, in substance there is pre- 
sented a situation wherein shippers sought reparation for ex- 
cess charges exacted by a carrier, and now complain that the 
Commission fixed reasonable rates for the past too high and 
failed to award them the full measure of damages they were 
entitled to. If this court has no jurisdiction to entertain such 
complaint, it cannot be conferred by the devious method of as- 
sailing in one step the preliminary finding upon which the 
damages awarded must be computed, and postponing to a later 
proceeding the actual prayer for additional reparation. Com- 
pare Standard Oil Co. (Indiana) v. United States, 283 U. S. 
235, 241, 51 S. Ct. 429, 75 L. Ed. 999. The real inquiry is 
whether such jurisdiction exists.’’ 


This case was affirmed, on the strength of the Standard Oil case 
and the Brady case, 296 U. S. 546. 

We must therefore conclude that the instant case is not within 
the jurisdiction of our specially organized three-judge District 


Court. For that reason, the complaint of the plaintiffs must be 
dismissed. 
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(2) Merits. 

Even if we concede that this Court has jurisdiction to set aside 
that part of the Commission’s order which denied reparations, as 
to the past, for the plaintiffs, we still think that on the merits, the 
complaint must be dismissed. . 

There is nothing essentially inconsistent between the two con- 
clusions of the Commission as to freight rates in the Western part 
of the district: (1) That these rates were unreasonable for the 
future; (2) that these same rates were not unreasonable as to the 
past. 

In Baer v. Denver & Rio Grande Railroad Co., 233 U. 8. 479, 
486, Mr. Justice Lamar aptly said: 


‘« |. . awarding reparation for the past and fixing rates for 
the future involve the determination of matters essentially 
different. One is in its nature private and the other public. 
One is made by the Commission in its quasi-judicial capacity to 
measure past injuries sustained by a private shipper; the other 
in its quasi-legislative capacity, to prevent future injury to 
the public.’’ 


The clear line of demarcation between these two functions of the 
Commission has been recognized in many cases by the federal 
courts. . 

We next discuss whether the Commission’s order denying 
reparations is supported by the findings of the Commission. We 
think it is. The process of rate making cannot be solved by the 
rigid application of algebraic formulae or reduced to the monot- 
onous regularities of mechanical instrumentalities. As Mr. Justice 
Lamar remarked in Interstate Commerce Commission v. Union Pa- 
cific Railroad Co., 222 U. 8. 541, 550: 


‘‘There is no possibility of solving the question as though 
it were a mathematical problem to which there could only be 
one answer.’’ 


And, in Board of Trade v. United States, 314 U. 8. 534, 546, Mr. 
Justice Frankfurter said: 


‘‘The process of rate making is essentially empiric. The 
stuff of the process is fluid and changing—the resultant of fac- 
tors that must be valued as well as wetghed.’’ (Italics ours.). . . 


Very dynamic and exceedingly influential was the Commis- 
sion’s finding that the instant rates had become unreasonable ‘‘as 
the result of changes so gradual that no date can be pointed out 
upon which they became unreasonable.’’ (Italics ours.) It would 
have been extremely helpful had the Commission been more speci- 
fic as to the nature, the approximate dates and even the probable 
force, of these changes. Yet, standing alone and quite apart from 
any omissional imperfections, we must give it due consideration 
and proper heed. 
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We do not attribute very compelling force to the fact that 
‘the history of the rates is such as to justify the carriers in be. 
lieving that they were maintaining rates which had our (the Com. 
mision’s) approval.’? Whatever probative force this fact may 
have on the question of wilfulness on the part of a carrier, it 
could hardly be a basis for sustaining (as to the past) a freight 
rate in the face of convincing proof that this rate was unreason- 
ably high. This does not, of course, mean that evidence justify- 
ing such belief would not have some force as tending to prove the 
reasonableness of the assailed rate. See the vigorous language of 
District Judge Paul in City of Danville v. Chesapeake & Ohio Ry. 
Co., 34 F. Supp. 623, 628-629... . 

We do not think the plaintiffs here have carried the heavy 
burden, thus imposed on them, by making a convincing showing 
that the order of the Commission denying reparations is invalid. 





Motor carrier employees who rebuild batteries and repair tires not replaced in truck 
from which removed, are not subject to Motor Carrier Act. 


Keeling v. Huber & Huber Motor Express. Inc., 57 F. Supp. 617. 


The District Court for the Western District of Kentucky held that 
interstate motor carrier’s employees, who rebuilt batteries, repaired 
tires, or repaired or rebuilt parts which had been removed from trucks 
and which were not ordinarily replaced in same truck from which they 
had been removed, were not performing duties affecting ‘‘safety of 
operation’’ within Motor Carrier Act, and therefore the employees were 
not excluded from benefits of the Fair Labor Standards Act. 





Cooperative associations exempt under Section 203 (b) (5) of Motor Carrier Act 


I. C. C. v. Jamestown Farmers Union Federated Cooperative Transp. 
Assn., 57 F. Supp. 749. 


The District Court for the District of Minnesota, dismissed the 
Commission’s action to enjoin alleged violations of Sections 206(a) and 
209(a) of the Motor Carrier Act on the ground that the exemption of 


cooperative associations contained in Section 203(b)(5) applied to the 
defendant. 





Substantiality of duties affecting safety under the Motor Carrier Act. 
Levinson v. Spector Motor Service, (13 Law Week 2403). 


On January 17, 1945, the Illinois Supreme Court held that the facts 
in the case under consideration indicate that the members of the en- 
ployee’s gang who unloaded the trucks were exempt from the Fair 
Labor Standards Act since their work affected safety of operations; and 
the employee, therefore, came within the exemption because he planned 
and directed the work of the gang. 
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Quoting from the decision: 


‘“We have analyzed the cases as to the interpretation and con- 
struction to be given the Motor Carrier Act as to employees coming 
thereunder by reason of their employment affecting safety of oper- 
ations and are of the opinion that the true determinant is not 
whether an employee performs any duties which substantially af- 
fect the safety of operations, but whether the duties affecting the 
safety are substantial.’’ 





Value of scrap for remelting purposes only. 


Sonken-Galamba Corp. v. Union Pac. R. Co., 145 F. (2d) 808. 


The Circuit Court of Appeals for the Tenth Circuit had before it 


an action by the railroad to collect the difference between the freight 
rate on scrap iron which had been charged and collected, and a higher 
rate applicable to steel plates. Quoting from the decision: 


‘‘The shipments in question were accepted by the carrier as 
scrap iron, and freight rates were assessed and collected accord- 
ingly. The burden is therefore upon the carrier to show that at 
the time the material was shipped, it had a recognized commercial 
value for purposes other than remelting. ... But the ultimate 
question of whether the shipments were properly classified under 
the tariff involves an application of the facts to the definition, and 
the conclusion to be drawn therefrom, is essentially a legal con- 
cept on which this court must exercise its independent judgment. . . 
In reaching our legal conclusions, we should be careful not to draw 
the circle so closely that every shipment of tank bottoms or scrap 
material would require a separate investigation as to the purposes 
for which it is to be used before ascertainment of the applicable 
tariff rate. 

It should be noted that we are not dealing with whole tanks in 
their dismantled state as in Sonken-Galamba Corporation v. Atchi- 
son, T. & 8. F. Ry. Co., 124 F. 2d 952, but only the pitted and cor- 
roded bottoms of those tanks, and the findings of fact in relation 
to recognized commercial value in that case is not an accurate cri- 
terion for the instant facts. The evidence in this case supports the 
conclusion that there was a limited market for some of these tank 
bottoms and to that extent they had value for purposes other than 
remelting, but the evidence is also conclusive that only about 5% 
of this particular class of material was used for any purpose other 
than remelting. Thus it is clear from the evidence that predomi- 
nantly the only value attributable to these tank bottoms was for 
remelting purposes only... .”’ 








Bills Introduced In Congress 


By Cuarence A. Mier, Editor 


The following bills have been introduced in the 79th Congress: 


Civil Aeronautics 


H. R. 2446—To create the All-American Flag Line, Inc., and to 
assure the United States world leadership in the field of transportation; 
to the Committee on Interstate and Foreign Commerce. 


Economic Stabilization 


S. J. Res. 30—To extend the effective period of the Emergency 
Price Control Act of 1942, as amended, and the Stabilization Act of 1942, 
as amended; to the Committee on Banking and Currency. 

[Would extend until December 31, 1946.] 


Explosives—Transportation 


H. R. 2382—To amend the Transportation of Explosives Act, with 
respect to quantity of explosives which may be transported under speci- 
fied conditions ; to the Committee on Interstate and Foreign Commerce. 


Fair Employment Practices 


S. 459—To establish a Fair Employment Practice Commission and 
to aid in eliminating discrimination in employment, because of race, 
creed or color; to the Committee on Education and Labor. 

H. R. 2232—To prohibit discrimination in employment because of 
race, creed, color, nationality, or ancestry; to the Committee on Labor. 


[This is the bill as agreed to by the Committee and the one re- 
ported. } 


Motor Carrier Act—Amendnients 


S. 549—To amend Part II of the Interstate Commerce Act by strik- 
ing out present Section 226 and substituting a new Section 226; to the 
Committee on Interstate Commerce. 


Overcharges 


S. 432—To increase the period of limitation on actions against 
railroad carriers for recovery of overcharges from two to four years; 
to the Committee on Interstate Commerce. 


Passengers 


H. R. 1925—A bill to amend the Interstate Commerce Act so as to 
prohibit the segregation of passengers on account of race or color; to 
the Committee on Interstate and Foreign Commerce. 
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Railroad Retirement Act—Amendments 


H. R. 1924—To amend Section 2(a) of the Railroad Retirement 
Act of 1937, as amended, relating to eligibility for annuities; to the 
Committee on Interstate and Foreign Commerce. 

H. R. 2174—To exclude certain publicly controlled carriers from 
the definition of ‘‘employer’’ in the Railroad Retirement Act of 1937, 
the Railroad Unemployment Insurance Act, and Section 1532(a) of 
the Internal Revenue Code; to the Committee on Interstate and Foreign 
Commerce. 

H. R. 2238—To amend an act entitled ‘‘An Act to amend an act 
entitled ‘an act to establish a retirement system for employees of car- 
riers subject to the Interstate Commerce Act and for other purposes,’ 
approved August 29, 1935,’’ approved June 24, 1937, known as the Rail- 
road Retirement Act of 1937; to the Committee on Interstate and For- 
eign Commerce. 


Rate-Making Bureaus 


S. 450—To amend Section 1(4) of the Interstate Commerce Act, 
to permit joint action by common carriers subject to Part I, II, III or 
IV, respectively, in connection with procedures related to the estab- 
lishment of rates and the taking of other action; to the Committee on 
Interstate Commerce. 


Rates 


H. R. 2041—To amend the Interstate Commerce Act, to provide for 
the establishment of a uniform classification and uniform scale of class 
rates for railroad freight, and for other purposes; to the Committee 
on Interstate and Foreign Commerce. 

H. R. 2406—To amend the Interstate Commerce Act, to provide for 
the establishment of a uniform classification and a uniform scale of class 
rates for railroad freight, and for other purposes; to the Committee on 
Interstate and Foreign Commerce. 


Reconstruction Finance Corporation 


H. R. 1994—To completely restore the Federal Loan Agency as 
an independent establishment of the Government, as it was prior to 
February 24, 1942; to the Committee on Banking and Currency. : 


Rivers and Harbors 


H. R. 1963—To authorize a preliminary examination and survey 
with a view to establishing a lock system for passage between Grand 
Traverse Bay on Lake Michigan, and Torch Lake, Antrim County, Mich- 
igan ; to the Committee on Rivers and Harbors. 
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Taxation 





H. R. 1926—To repeal the Use Tax on motor vehicles and boats: to 
the Committee on Ways and Means. 

H. R. 2421—To treat certain predecessor and successor railroad cor. 
porations as the same ‘taxpayer for the purposes of certain provisions 
of the Internal Revenue Code; to the Committee on Ways and Means. 

[Relates to operating loss carry-over and carry-back provisions 
of Sec. 122(b) of the Internal Revenue Code. Would be applicable to 
taxable years beginning after December 31, 1941.] 


Time 


H. Con. Res. 26—To terminate the effectiveness of the act of Jan. 
uary 20, 1942, which established daylight saving time; to the Commit. 
tee on Interstate and Foreign Commerce. 

S. 557—To provide for returning to the use of standard time; to 
the Committee on Interstate Commerce. 

S. Con. Res. 9—To provide for the termination of daylight saving 
time; to the Committee on Interstate Commerce. 

H. R. 2151—To repeal the act establishing day-light saving time; 
to the Committee on Interstate and Foreign Commerce. 

H. R. 2282—To repeal Section 3 of the Standard Time Act of 
March 19, 1918, as amended, relating to the placing of certain portion 
of the State of Idaho in the Third Time Zone; to the Committee on In- 
terstate and Foreign Commerce. 


Transportation Act of 1940 


S. 556—To establish a commission to study and report legislative 
recommendations on a coordinated transportation policy affecting air- 
craft, railroads, buses, and’ trucks, including their communications 
needs; to the Committee on Interstate Commerce. 


War Damage Insurance 


S. 446—To provide for the return of unabsorbed premiums for war 
damage insurance, to amend the Reconstruction Finance Corporation 
Act, as amended, and for other purposes; to the Committee on Banking 
and Currency. 


groun: 
wheth 


necess 
ion of 
which 
tice FB 

A 
of int 

I 
the U 
firme: 
questi 
tion | 
specif 
“oral 
conti 

] 
for v 
Emp) 
Swit 
on th 
back: 
impr 
the 1 
for 


ruar 


Rail: 





dats ; to 


ad. cor. 
Visions 
Means, 
Visions 
able to 


or war 
ration 
inking 








Supreme Court of The United States 


By Cuarence A. Mier, Editor 


REVIEW OF CASES 


The Supreme Court of the United States, at its session on Feb- 
mary 5, took the following action: 

In Nos. 24-25—Herb v. Pitcairn; Belcher v. Louisville & Nashville 
Railroad Company, the Court held that State court decisions to the 
dfect that actions against railroads for personal injuries sustained by 
employees, instituted under the Federal Employers’ Liability Act 
were not ‘‘commenced’’ within two years of date of injuries in court 
of competent jurisdiction, as required by Section 6 of the Act, where 
such actions, originally instituted in Illinois city courts, subsequently 
determined not to have jurisdiction, were transferred, after expiration 
of statutory period to Illinois county courts having proper jurisdiction, 
will be allowed to stand if based on adequate and independent State 
ground. The Court continued the case so that counsel may inquire 
whether decision of Federal question as to when case was commenced was 
necessary to decision. Mr. Justice Jackson delivered the majority opin- 
in of the Court. Mr. Justice Black rendered a dissenting opinion in 
which Mr. Justice Douglas and Mr. Justice Murphy joined. Mr. Jus- 
tie Rutledge rendered a separate dissenting opinion. 

At its Session on February 12, the Court handed down no opinions 
of interest to members of this Association. 

In No. 850—Jack Cole Co., Inc. v. United States, the judgment of 
the U. S. District Court for the Northern District of Alabama was af- 
firmed. In this case the I. C. C. denied a motor carrier certificate re- 
quested and limited a certificate issued so as not to include transporta- 
tion in interstate or foreign commerce by motor vehicle to certain 
specified territory upon a finding that the carrier had forfeited its 
“grandfather’’ rights in such territory by reason of lack of sufficient 
continuity of service therein, amounting to abandonment of service. 

In No. 784—Benton v. St. Louis-San Francisco R. R. Co., a petition 
for writ of certiorari was denied. This was an action under Federal 
Employers Liability Act to recover damages for injury sustained by 
§witchman during switching operation at night when allegedly struck 
on the ankle by a switch lever while standing on footboard of engine 
backing over the switch. ... The lower court held that the trial court 
improperly granted a new trial after a jury had rendered a verdict for 
the railroad, because the evidence was insufficient to support a verdict 
for the employee. This holding was sustained by denial of certiorari. 

The Court of the United States was not in session on Monday, Feb- 
ruary 19. 

On February 26, the Supreme Court took the following action: 

In Nos. 858-862—Illinois Commerce Commission v. Illinois Central 
Railroad Company, et al., appeals were dismissed and certiorari denied 
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thus leaving in effect the decision of the Supreme Court of Illinois 
holding that orders of the Illinois Commerce Commission denying the 
railroad’s proposed increase in rates for intrastate suburban passenger 
commutation were void because they are not based upon the evidence, 
The Commission had refused to consider evidence tending to show that 
revenue derived from suburban services was insufficient to pay operat. 
ing expenses and provide reasonable return on investment. This was 
held to constitute a denial of due process. 

In No. 913—Adirondack Transit Lines, Inc. v. United States, the 
Court affirmed the judgment of a three-judge court sitting as a U. §. 
District Court for the Southern District of New York, sustaining an 
order by the I. C. C. directing the carrier to discontinue use of Inter. 
state River tunnel. The lower court held that the Commission’s failure 
to act on the carrier’s prior application for the use of the tunnel was not 
the legal equivalent of an order granting the application. 

In No. 877—United States v. Detroit & Cleveland Navigation Com- 
pany, the Court noted probable jurisdiction and agreed to review a de- 
cision of the U. S. District Court for the Eastern District of Michi- 
gan holding invalid an order of the I. C. C. granting a certificate of con- 
venience and necessity to operate as common carrier of motor vehicles 
by water on the Great Lakes to owner of three vessels which had been 
chartered to another company to transport motor vehicles prior to the 
war, but which had been reconverted to bulk freighters after cessation 
of manufacture of motor vehicles for civilian use. The order was held 
invalid since the Commission’s findings that past service was insufficient 
and that applicant is in position to offer service immediately upon re- 
sumption of production of automobiles for civilian use did not furnish 
adequate support for the order. 
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Meetings of Regional Chapters 





District No. 1 Chapter 


J. R. MacAnanny, Chairman, 150 Causeway Street, Boston, Mass- 
achusetts. 


Chicago Chapter 


Wallace T. Hughes, Chairman, General Attorney, Chicago, Rock 
Island & Pacific Railway Company, 1025 LaSalle Street Station, Chi- 


cago, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 

Meets at the call of the Chairman. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


Walter L. Sewrey, President, Anderson Corporation, Bayport, 
Michigan. 
_ Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNAL). 
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Pittsburgh Chapter 
Roy S. Kern, Chairman, Coal, Coke & Iron Ore Committee—C. F. A, 
886 Wabash Building, Pittsburgh 22, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 





San Francisco Chapter 


R. F. Walker, Chairman, T. M., Spreckels Sugar Company, 2 Pine 
St., San Francisco, California. 


Meets: Commercial Club, San Francisco, California—quarterly, 





Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





9th District Chapter Elects New Officers 


At the March meeting of the Ninth District Chapter, held at the 
Y. M. C. A. in Minneapolis on Mareh 13th, new officers for the coming 
year were elected: 

President, Mr. Walter L. Sewrey, Traffic Manager, Anderson Cor- 
poration, Bayport, Minnesota. 

First Vice-President, Mr. Stanley M. Low, Western Traffic Manager, 
Koppers Company, 1000 North Hamline Ave., St. Paul, Minnesota. 

Vice-President for Minnesota, Mr. E. J. MeMonigal, Steller Trans- 
portation Company, 516 -10th Avenue, North, Minneapolis, Minnesota. 

Vice-President for North Dakota, Mr. Cecil A. Williams, Manager, 
Universal Carloading & Distributing Co., 1102 - 7th St., South, Fargo, 
N. D. 

Vice-President for South Dakota, Mr. J. George Mann, T. M., North- 
rup-King & Co., 1500 Jackson St., Minneapolis, Minnesota. 

Vice-President for Wisconsin, Mr. John F. McGrath, Gateway City 
Transfer Co. Ine., 2130-50 South Ave., LaCrosse, Wisconsin. 

Secretary, Mr. O. I. Romfo, T. M., Atkinson Milling Company, 900 
Flour Exchange, Minneapolis, Minnesota. 


ExeEcutTiIvE COMMITTEE* 


Mr. E. H. Berg, Traffic Director, St. Paul Association of Commeree, 
Athletic Club Building, St. Paul, Minnesota. 

Mr. W. W. Gibson, 1144 Baker Building, Minneapolis, Minnesota. 

Mr. Herman Mueller, Secretary-General Manager, Port Authority, 
City Hall & Court House, St. Paul, Minnesota. 

Mr. A. B. Pratt, T. M., Northern States Power Company, 15 South 
Sth St., Minneapolis, Minnesota. 
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Mr. George H. Shafer, G. T. M., Weyerhaeuser Sales Co., First Na- 
tional Bank Building, St. Paul, Minnesota. 

After the election of officers the evening was taken up with reports 
from the Committee on Legislation on bills pending before Congress. 


= . . 
* Officers ex officio. 





Charles Donley Leads Discussion Before Pittsburgh Chapter on Ad- 
ministrative Procedure Bills, $S. 7 and H. R. 1203. 


At its regular monthly meeting held in the Traffic Club Rooms of the 
William Penn Hotel on Monday, March 26th, Mr. Charles Donley, 
Secretary of the national association led a discussion on the Adminis- 
trative Procedure Bills pending in the present session of Congress. 

Other legislative proposals were also discussed during the course of 
the evening. Mr. Donald O. Moore, Secretary-Treasurer of the Chap- 
ter, made his report. 





Meeting Called by Allen Dean, Vice-President 8th District, For 
Purpose of Forming Regional Chapter in Michigan. 


Under date of March 22nd, Mr. Allen Dean, Vice-President of the 
8th District, sent out a letter to Michigan members of the Association 
announcing a luncheon meeting at the Book-Cadillac Hotel, Thursday, 
April 5th at 12:15 P. M. for the purpose of determining whether or 
not another Regional Chapter will be formed. 





List of New Members* 


William H. Atack, (A) E. |. Du Pont de 
Nemours & Co., Wilmington 98, Del. 


Walter M. Campbell, (A) Box 2040, 
604 Rio Grande Building, Denver |, 
Colorado. + 


Eugene M. Elson, (A) 417 South Hill 
Street, Los Angeles 13, California. 


William J. Harnisch, (A) Chadbourne, 
Wallace, Parke & Whiteside, 514 In- 
vestment Building, Washington 5, D. C. 


L. James Huegel, (A) Pennsylvania R. 
R. Legal Department, 1740 Broad St. 
Station Building, Philadelphia 4, Pa. 


Wilfred E. Johnson, (B) T. M., Rogers 
Cartage Co., 1934 South Wentworth 
Ave., Chicago 16, Illinois. 


Joseph Kadans, (A) 409 


: Investment 
Building, Washington 5, D. C. 


William Y. Powell, (A) Pope & Talbot, 
Inc.. McCormick Terminal, 618 N. W. 
Front Ave., Portland 9, Oregon. 


Robert W. Reader, (B) Room 598, Penn- 
sylvania Station, 30th Street, Philadel- 
phia 4, Pennsylvania. 


John D. Reed, (A) 710 Tribune Building 
Austin 21, Texas. 

Charles W. Reider, (B) Frt. T. M., Seger 
board Freight Lines, Inc., 257 State 
Street Extension, Bridgeport 5, Conn) 

George Eric Rosden, (A) 729 - 15th 
Washington 5, D. C. 

James J. Sentner, (B) 113 West Was 
ington Street, Hagerstown, Maryland 

Arthur D. Shores, (A) 1630 Fourth Ave: 
North, Birmingham 3, Alabama. 


Howard H. Sullinger, (A) 18184 Third 
Avenue, Bessemer, Alabama. 


G. W. Swanson, (B) T. M., Fanstedl A 
Metallurgical Corporation, 2200 South 
Sheridan Road, North Chicago, If 

Horatio M. Tocco, Jr., (A) New Yorks 
Central System, 525 La Salle St. Stae 
tion, Chicago 5, Illinois. 4 

Selden F. Waldo, (A) P. O. 
Gainesville, Florida. 

J. Cecil White, (B) T. M., 
Mills, Sylacauga, Alabama. 
Kenneth B. Wood, (A) 505 Bedell Bldg.7 
Portland 4, Oregon. : 
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